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BARRETT vs. BULLARD."* 
y * 
APPEAE FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF 
ST. LANDRY, THE JUDGE OF THE NINTH PRESIDING. 


Where the plaintiff makes that hardly probable, which he was bound to make Westen Drs; 
certain, and there is a verdict against Mim, he is not entitled to be relieved; September 1841, 
but if the verdict is against the defendant in sucha case, a new trial oughtto s,nngrr 
be granted. ’ v8. 

Ina redhibitory action for the rescission of the sale of a slave, a tender or offer Senne 
to return the slave, must be proved at the trial, to have been made before - 


suit. 
This is a redhibitory action. The plaintiff alleges that in 
April, 1835, he purchased the slave Titus from the defendant 


for the sum of $650, payable in a promissory note signed by 
James Walsh and endorsed by this petitioner. That shortly 





*Judge Bullard being the party defendant did not sit in this case. Judge 
Simon was absent, on account of sickness, during the terms of the court here 
and at Alexandria, this year. 


36 VOL. XIX. 
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after the sale he discovered the slave was afflicted witha severe 
chronic disease of the kidneys, which must have existed at the 
time and before the sale; and which rendered him wholly 


_useless and worthless; being unable to perform any service or 


labor. 
The plaintiff further alleges that he informed the defendant 


of the disease with which the slave was afflicted and tendered 
him, and requested the defendant to take him back and return 
the note given for the price, or the money in lieu thereof, but 
that he refused and still doth refuse. That he has placed said 
slave ina hospital, where his medical attendance and nursing 
has cost $300; and he continues to be expensive without 
being in any manner useful or profitable, as the disease is in- 
curable. He prays that the defendant be required to take back 
said slave, and return the price, together with $600 for medical 
attendance, &c. 

The defendant pleaded a general denial. Upon these plead- 
ings and issues the case was tried. 

The evidence of two physicians showed that when they were 
called in, the slave Titus was afflicted with a disease of the 
bladder, kidney@,gand weakness in the loins and general debi- 
lity, which they pronounced a chronic disease of the kidneys. 
Doctor Osborne declares, that on the day and year, to wit: the 
6th April, 1835, the negro man Titus was afflicted with a 
serious disease of the kidneys. It was a bad case, but witness 
cannot say it was incurable. The disease at the time men- 
tioned appeared to have been of long standing. It appeared 
he became helpless soon after the sale and delivery to the 
plaintiff’s agent. 

The defendant’s witnessesdeposed that the slave was healthy, 
active and athletic up to the time of sale; and that they: disco- 
vered no symptoms of disease. His general good health and 
robust, athletic constitution was proved by two overseers and 
two other persons who had charge of him, and some of them 
up tothe time of sale; in other words he was proved to be 
perfectly sound, in good health, up to the day of sale. No 
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ere evidence of a tender of the slave to the defendant was. pro- Wzsrrrw Dis, 
. ‘ ili September 1841, 
the duced. There was, however, a verdict and judgment annulling —*___-*_: 
lly the sale and decreeing the return of the note or price of the ®4¥RETT 
'e@ slave. The defendant appealed. BULLARD. 


eat T. H. Lewis, for the plaintiff and appellee, submitted the 
vel case. The defendant in person, presented written points on 
which he relied for the reversal of the judgment. 


urn 
= Martin, J. delivered the opinion of the court. 
ing The defendant is appellant from a judgment by which the 
out plaintiff has recovered the price of a slave which he bought of 
in- the defendant, on the ground of a redhibitory malady, called 
ick ‘a chronic disease of the kidneys.” 
cal A new trial was refused to the defendant and he appeal- 
ed. 
ad- The evidence is so completely poised, that if the verdict of Where the 
plaintiff makes 
the jury had been against the plaintiff we should not have felt — hardy 
ere authorized to relieve him; as, it appears to us, he made that was bound to 
the hardly probable, which it was his duty to make certain. eS 
bi- The new trial was in our opinion incorrectlytrefused : but the a — 
ys. defendant and appellant has not sought relief from us on that oe oe A 
the score. He has urged, that although there is an allegation, the verdict is 
La there is no evidence in the record, to show that the plaintiff Yrs —— 
eSs offered to return or give back the slave, and that the judgment ial exgetehe r 
en- makes no provision for his return; and that such an offer must granted. 
angen as , : In a redhibi- 
red always precede the institution of a suit, or action for the return tory action for 
the of the price, in asale sought to"be annulled and set aside on ‘® —— “ 
account of a redhibitory defect in the object sold. Such was the aS — 
1ys decision of this court in the case of Janin vs. Franklin, 4 La. turn the slave 
co- Reports, 198; which is supported by the case of Castellano vs. tae 
nd Peillon, 2 Martin, N. S., 466, in which case a runaway slave — 
nd was excepted from the general rule; Exceptis probat re- 
_m, gulam. 
be It is therefore ordered adjudged and decreed, that the judg- 


No ment of the District Court be annulled, avoided and reversed ; 
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and that ours be for the defendant and appellant, as in case of 
a non-suit, with costs in both courts, 


EDWARDS ET AL., f. p. c., vs. MARTIN’S HEIRS ET AE. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 


LAFAYETTE, THE JUDGE OF THE SIXTH PRESIDING. 


The Roman law, in laying down a general rule on the subject of warranty, 
provides, that the purchaser must be indemnified to the extent of the interest 
he had in not being evicted: on this there are some restrictions. 


In regard to agreements, having for their object certain quantity or amount, 
as in sales, leases, &c., the damages were not to exceed the value of the suh- 
ject matter of the contract. 


A debtor, engaging to pay damages for the non-performance of his obligation, 
is presumed to intend only the highest damages, within the contemplation of 
the parties at the time of the contract; and if they are such as could not 
have been foreseen, they must be reduced toa reasonable sum. 

Principles of the Roman law, which never had the force of positive law in 
this country ; but which are founded in equity and reason, will be adopted as 
rules, regulating the indemnity, to which a party is liable, on his warranty. 

So it is improbable, that parties ever contemplated, that the damages in case of 
eviction should be larger, than the value of the subject matter of the con- 
tract. 

So where the vendee of a female slave, purchased in 1802, was evicted, and the 
vendor refunded the price; is afterwards evicted of her increase or children, 
the vendor is only to pay as damages, the value or original price of said 
slave, and not the value of the young slaves, born of her after the sale, 
although much greater, 


This’ is an action for personal liberty and freedom. The 
plaintiffs are colored persons, and children of a colored woman 
named Polly Edwards, who was sold as a slave the 24th April, 
1802, by Joseph Andrus, residing in the county of Opelousas, 
to André Martin, the ancestor of defendants, for $625. The 
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plaintiffs were all born after this sale, and while their mother Wesrsnw Drs. 
was held as a slave by Martin. He afterwards sold her to one —— 


Joseph Foreman, against whom she asserted her freedom, al- 
leging she was free born. She had judgment in December, 
1834, declaring her free, and that she was born free. Foreman 
had judgment over against Martin on his warrgnty for $665, 
who had a like judgment against Andrus, and who had also 
judgment against the widow and heirs of Edwards King, from 
whom he had purchased. Andrus paid to Martin the amount 
of the judgment, on the eviction of Foreman. 

Martin being now sued by the children of Polly Edwards, 
who claimed their freedom in right of their mother, who was a 
free woman from her birth, called Andrus, in warranty as the 
vendor of the mother, and prayed judgment over against him 
in case of eviction. The warrantor admitted the original sale 
and the eviction and freedom of the mother, but denied, that he 
was liable in warranty for the price or value of the children, 
born after the sale. He also called in the heirs of Edwards 
King, from whom he had originally purchased, to warrant and 
defend him against the demand of Martin, his vendee. 

Upon these pleadings and issues the cause was tried before 
the court and a jury. ; 

The record and evidence of the case of Polly Edwards 
against Foreman was produced, which showed, that the mother 
of the plaintiffs was a free woman from her birth, and that con- 
sequently they were born free, although at the time their mother 
was held as a slave. There was a verdict and judgment, de- 
claring them free: assessing their value as slaves at the time 
to be $4,800, for which the heirs of André Martin, deceased, 
were entitled to recover from Joseph Andrus, on his warranty 
as vendor of their mother. Andrus was declared entitled to 
recover the same sum from King’s heirs. From judgment 
rendered on this verdict, Andrus’s executor (he being now 
dead) appealed. 

This cause was twice elaborately argued by Mr. Simon, for 
Martin’s heirs, and by Thos. H. Lewis, & B. C. Crow, Esqrs., 


EDWARDS 
ET AL., f. p. c. 
ve. 
MARTIN’S 
HEIRS ET Al, 
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for the appellant, Andrus, called in warranty. It was taken 
under advisement, and again argued, and was again submitted 
to the court on the following written points and authorities. 


Voorhies, acting for Judge Simon, on behalf of Martin’s 
heirs, maintained the following points. 


1. The only question arising in this case is relative to the 
extent of the warranty, due to the heirs of Martin by the suc- 
cession of Joseph Andrus, deceased. The heirs of Martin have 
been evicted of the mother of the slaves, plaintiffs in this cause. 
Said plaintiffs have received their freedom, in consequence of 
their mother having succeeded in showing, that she was born 
free, and of their being entitled to follow the condition of their 
mother. Polly Edwards was sold by Andrus to Martin in 
1892, and then she had no child; her-children, plaintiffs in this 
cause, were born after the purchase. The heirs of Martin 
contend, that having been evicted of the female slave, ‘sold, and 
of her issue, the succession of Andrus is bound to return them 
not only the original price of the purchase, but also to com- 
pensate them for all the losses and damages resulting from the 
said eviction; that is to say, the value of the children of the 
slave purchased. 

2. Were this case to be governed by the laws actually in 
force in this State, the question presented would be easily de- 
cided. Our code has specially provided for a case like the 
present one; C. Code, arts. 537, 2482, 2488; 9 La. Rep., 552. 
Said laws would certainly sustain the defendants in their pre- 
tensions. 

But the question is to be decided by the laws in force in this 
country in 1802. How far do said laws agree with those now 
in force? Can it not be said, that the articles of our Code 
were *taken from the old laws of the country, which are de- 
rived, with regard to the question now before this court, from 
the Roman laws? Under the Spanish laws, the vendor, is 
bound, in case of eviction, to return the price, and to pay all 
the losses and damages sustained by the vendee: *“ Con todos 
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n los daiios e los menoscabos que le vinieron por esta razon ;’’ Westy Dis. 
September, 1841. 
2d Partida 5, tit. 5, L. 32 and 36. The same principle is laid ————— 
down in C. de evictione, L. 17; C. cium questio, &c., &c. ut ithe 
' Under the Roman law, the children of a female slave, born wanenet . 
‘P after their mother was put in pledge, remain liable to the "#1ms =r aL. 
pledge like the mother; C. lib. 8, tit. 25, L. 1. And why are 
he those children liable to the pledge? Because they are con- 
IC- sidered as the fruits of the thing pledged. 
ve 3. In case of a sale, the warranty need not be special; C. 
se, lib. 8, tit. 45, L. 6, p. 422. 
of Whether the slave recovers his liberty, or in case of war- 
rm ranty, if the purchaser’s title be in any way attacked, the pur- 
eir chaser must be restored what the president of the province or 
in the judge may consider as due. And what must he consider, 
his in order to form his decision? The damages and losses ex- 
tin perienced, “los daiios e los menoscabos.”’ C. lib. 8, tit. 45, 
ind L. 12, p. 424; Ibid. L. 21, p. 426; Ibid. L. 25, p. 427. 
em What is, under the Roman laws, the mode of estimating 
m= damages in case of eviction? C. lib. 8, tit. 45, L. 23, p. 427. 
the When the female slave is dead, the judge must: pronounce, 
the by reason of the fruits, concerning the children. D. lib. 6, tit. 
1, L. 16; Ibid. L. 17, No. 1, p. 450. 
in In actions of revendication, what things are consid@red as 
de- fruits? Ibid. L. 64, p. 464. 
the Children are not considered as fruits in case of usufruct. 
52, D. lib. 7, tit. 1, L. 68, p. 505. This rule is also contained in 
ree the law now in force in Louisiana, and is undoubtedly an ex- 
ception to the general rule concerning fruits. 
this In actions of restitution, fruits and the children of female 
ow slaves are included. D. lib. 12, tit. 6, L.65, No. 5, Vol. 2, 
ode p- 249. 
de- 4. A purchaser evicted is to be reimbursed, as it respects 
rom, every interest which he had: Evicté re, ex empto actio non 
rie. | ad pretium duntaxat recipiendum, sed ad id quod interest com- 
all | petit. D. lib. 21, tit. 2, L. 70, Vol. 3, p. 218. In this case, 


dos are net the heirs of Martin interested particularly in not being 
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evicted of the children of the female slave sold, or, in other 
words, are not said children the greatest interest they have in 
the consequences of the eviction of the mother? Most un- 
doubtedly ; and if so, my clients are entitled to be indemnified 
for the value thereof. 

Fruits comprehend all losses. - D. lib. 22, tit. 1, L. 19; Ibid. 
L. 34; Ibid. L. 38, Nos. 5 and 8. 

Increase of slaves ranked with fruit: D. lib. 41, tit. 3, L. 4; 
No. 5. 

5. Here follows the very case before the court. D. lib. 21, 
tit. 2, L. 8. Venditor hominis emptori prestare debet quanti 
ejus interest hominem venditoris fuisse. This is the principle, 
on which the jurisconsult Julien bases his opinion, that: Sicut 
obligatus est venditor, ut prestet licere habere hominem quem 
vendidit, ita ea quoque que per eum adquiri potuerunt, prestare 
debet emptori ut habeat, and applying this principle to a case 
like the present one, he draws the conclusion, that thé pur- 
chaser of afemale slave, who suffers the eviction of her child, 
born in his possession, has his recourse against his vendor, to 
be indemnified. It is true, that the adverse counsel has quoted 
the opinion of Paul, in the same book, tit. 2, L. 42, which ap- 
pears to contradict Julien. Why should this opinion be con- 
sidered yof more weight than Julien’s, particularly when we 
find, that the same jurisconsult Paul, in the L. 70, of the same 
book and title, establishes the very same principle, and agrees 
perfectly with Julien on the general rule? He rather appears 
inconsistent with himself, when he contradicts the opinion of 
Julien in the very first application of the principle to a case, 
which presents the same facts. The decision of Paul, on the 
application, is, in my humble opinion, erroneous, and contrary 
to the true principles of equity and justice. It would be an 
exception to a general rule adopted by himself: this exception 
would be mischievous in its consequences, as it would limit the 
right of warranty to the reimbursement of the price, were 
Paul’s doctrine to be sanctioned. On the contrary, the opinion 
of Julien appears to me to be the best; it is concordant with 
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our old Spanish laws ; it agrees with the principles recognized Wzstenm. Dis. 


repeatedly by the decisions of this tribunal, under both our 
codes, and it is undoubtedly founded on real principles of equity 
and justice. I sincerely hope, that Julien’s doctrine will be 
adopted by this Honorable Court, and will receive its applica- 
tion in the present case ; and were it to be so, it seems to me, 
that the law, under which this question is to be decided, will 
have been enforced according to its true meaning and letter, 
and my clients will then have been indemnified for todos los 
dafios e menoscabos, which they have experienced from the 
eviction. 


Thomas H. Lewis for Andrus called inwarranty, contended, 

1. The contract out of which this controversy has grown, 
having 7 executed in 1802, while Louisiana was a province 
of Spains the rights of the parties should be settled by the ee 
in force at that time. 

2. By these laws, the vendor was liable, i in case of eviction 
of his vendee, of the thing sold, to restore, Ist, the price paid, 
and 2d, damages when any were sustained by the eviction of 
the thing sold—propter rem ipsam. Partida 5, Tit. 5 Ley 32 
and 36, and of his opinion was Pothier, as to the “ah of 
France in his time, which laws, like those of Spain, were chief- 
ly derived from the Roman Civil Law. See Contract de Vente, 
Nos. 130, 131, 136, 145. 

3. The obligation of warranty, like all others, cannot rea- 
sonably be construed to extend farther than the terms of the 
contract, shown to have been intended and contemplated by the 
parties at the time they contracted ; and it cannot be supposed 
that he who sells a thing for $625 contemplates the payment 
to his vendee, in case of eviction of a sum of $4800,00 over 
and above the price he received. This is a principle founded 
both in reason and in law; Pothier Con. de Vente, Nos. 136, 
137. 

4. The last position is so manifestly equitable that it was 
settled by the Roman law that damages in cases of eviction 

37 ~—SsVOL. XIX, 
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could never extend further than the restitution of double the 
price ; and for the settlement of the rights of parties in such 
cases two actions were established, to wit: 

The actio ex empto and the actio de evictione, by the latter 
of which the person evicted was entitled to recover from his 
vendor double the price he paid, and by the former, the price 
and damages, but in this case the damages could never exceed 
the double of the price, though they might be less. 

See the doctrine on this subject fully treated in Pothier’s 
Pandectes, Lib. 19, Tit. 1, and Lib. 21, Tit. 2, where many 
cases are put, and it seems to me, this distinction runs through 
all of them. Not having the work at hand, I cannot give the 


particular references, but refer to the passages beginning, “ In 


hac actione,’’ &c. and ** Hoc tamen duas limitationes,’’ &c. and 
request the honorable court to consult that very learned work. 

5. By the Roman law, if a female slave be sold while preg- 
nant and the vendee be evicted of the child after its birth, the 
vendor was not responsible in warranty, a fortione, he should 
not be responsible for the children not conceived until long 
after the sale. Dig. Lib. 21, Tit. 2, L. 42 and 43. 

6. The children of slaves were not considered fruits by the 
Roman law; Dig. Lib. 22, Tit. 1, L.28,§1. L. 27. ff. de 
hered petit, as held by Ulpian; Dig. Lib. 5, Tit. 3, L. 27. 
But I contend that the vendees in this case had no right to 
recover fruits, but only such damages as they may prove they 
have sustained by the eviction of the thing sold to them, and 
that these damages must be confined to a real loss sustained by 
the loss of the thing sold, and not computed on a disappoint- 
ment of the hope of gain. 

Children follow the condition of their mothers, and if the 
mother be free, the children cannot be slaves; so in this case, 
Polly Edwards having been always free de jure, her children 
were born free ; never were the property of the heirs of Mar- » 
tin, and never could have been the objects of a legal contract 


“of sale; and consequently could not have been warranted. 


So that Martin’s heirs never had any title to them beyonds 
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naked possession which they obtained not by virtue of any Wzsrznx Drs. 
s the written deed, but simply from the fact of their having been SePiember:tBAt. 
UE born of a woman they held in bondage. Papen 
On the equitable merits of the cause, it is abundantly proven, ve 
° : . MARTIN'S 
abhi in the record, that Martin’s heirs, so far from having suffered germs zr at. 
» his any loss or damages, by the purchase of Polly Edwards in 
: 1802, have actually derived a much greater profit than is the 
sane usual result of such a transaction ; for they have enjoyed the 
: services of Polly for over twenty years, until her physical 
hin | strength is wasted, and her value reduced to $150; and have 
nany since received back the price they paid for her. They have 
ough also enjoyed the services of her four children for many years, 
oe which services are proven to have been worth, before the evic- 
“ In tion, some four or five thousand dollars. 
oa It is true, he who sells property with warranty of title, ought 
vork. to be bound, by the terms of his obligation, to make good any 
preg: loss his vendee may sustain by his want of title in what he sells, 
., the but where there is good faith, as in the present case, it seems 
hould to me that sound principles of equity and justice should place 
ong some limits on the extent of such obligation; otherwise cases 
may arise where the sale of a piece of property of trifling value 
y the may lead to the utter ruin of an innocent vendor. 
ff. de ; 
1. 1. Morphy, J. delivered the opinion of the court. 
ht to 
they _ The mother of the plaintiffs, Polly Edwards, a free born wo- 
, and man of color, was sold as a slave for life in 1802, by Joseph 
od by Andrus to André Martin, for the sum of $625. She was then 
soint- / * about nineteen years of age, and had nochildren. In 1829 she 
claimed and recovered her freedom against one Joseph Fore- 
f the man, to whom she had been conveyed by André Martin. In 
mn. that suit Andrus was decreed, as warrantor, to return to the 
Ree heirs of Martin the money paid for the pretended slave, together 
Mar} with the costs; the question of damages having been express- 
melt | ly reserved in case the children of this woman, born since the 


ated. purchase, should thereafter recover their freedom. The pre- 
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sent suit having been brought by them to be declared free, the 
vendor of their mother was again cited in warranty by the de- 
fendant. The cause was tried before a jury who gave their 
verdict for the plaintiffs; and at the same time assessed the 
damages due to the defendants at $4800. Judgment having 
been entered up in conformity with this finding of the jury, 
the executors of Andrus appealed. © | 

The only question in this case is as to the extent of the 
damages due to the heirs of the vendee under the clause of 
warranty. The sale having taken place in 1802, the rights 
and obligations of the parties to it must be settled according to 
the laws in force at that time. Under the laws of Spain, the 
vendor was bound in case of eviction to reimburse the price of 
the thing sold, and to pay all the losses and damages sustained 
by the vendee ‘con todos los dénos ¢ menoscabos que le vi- 
nieron por esta razon 3” Part. 5, T. 5, L. 32. But to what did 
these damages extend? Were they without any limit what- 
ever, even with regard to a vendor in good faith? And did 
they embrace the increased value of the thing sold, however 
enormous, and from whatever cause it arose? On these ques- 
tions, the Spanish writers we have been able to consult, throw 
little light; but Gregorio Lopez, in his notes on the above law, 
points to the Roman Digest, as the source from which it had 
been drawn, and both the counsel have also referred to it. On 
the part of the appellant, it is contended that the children of 
slaves were not considered as fruits by the Roman law, and 
that a yendor was not responsible in warranty for the eviction 
of the child of a female slave sold while she was pregnant; 
Dig. Lib. 22, T. 1, L. 28; and Dig. Lib. 21, T. 2, L. 42, 
The latter law reads thus: “ Si pregnans ancilla vendita et 
tradita sit, evicto partu, venditor non potest de evictione con- 
veniri, qua partus venditus non est :” a fortiori, it is said, a 
vendor should not be responsible for children not conceived 
until long after the sale. On the other hand, the counsel for 
the appellee relies on the Sth law in the same book and title, 
as establishing a differegt doctrine : ‘‘ Venditor hominis emp- 
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tori prestare debet, quanti ejus interest hominem venditoris Wesrzay Dis, 


Sept 1841, 
fuisse ; quare sive partus ancille, sive hereditas quam servus Seppemnber X9M. 


_ jussu emptoris a dierit, evicta fuerit, agi exempto potest; et _ *DWARDS 


. ‘ . . . aad AL.,£ P- 
sicut obligatus est venditor ut prestet licere habere hominem 
4 MARTIN’S 


quem vendidit, ita ea quoque que per eum adquiri potuerunt, aris eT a1, 
prestare debet emptori ut habeat.” The apparent contradic- 
tion between these two texts is owing entirely to the difference 
of the actions alluded to in them. The Roman law gave to the 
purchaser two remedies, the actio ex empto, and the actio de 
evictione. The latter which was used to enforce the stipulatio 
duplz, was subject to strict and technical rules. It could not be 
resorted to unless the purchaser had been evicted of the sub- 
ject matter of the sale itself,while in all cases the actio ex empto 
could be brought to recover any damages sustained pretor 
pretium, whether the eviction was of the thing sold itself, or 
of any thing proceeding from it: vide Pothier’s Pandects, vol. 
8, p. 134; Dumoulin, Tract. de eo quod interest, No. 148. 
The general rule on the subject of warranty in the Romen The Roman 
Digest, is to be found in the 60th law of the same book and pk in’ hay' mee | 


own a 
title. It provides that the purchaser must be indemnified to rae > cst 
of warranty 
the extent of the interest he had in not being evicted, and this provides, that 


th hase 
is the first law referred to by Gregorio Lopez, in his note on pan aay ne sar 


the word menoscabos. But this rule was subject in the Roman fed Fite inten 
law to the limitation laid down in laws 43 and 44 of T. 1, Book "es# he had_ in 
not being evict- 
19, which are also cited by the learned commentator. Paulus ed: on this 
ere are some 
says, ‘‘ Plane, si in tantum pretium excedisse proponas, ut restrictions. 
non sit cogitatum a venditore de tanta summa; veluti si ponas 
agitatorem postea factum, vel pantomimum, evictum esse eum 
qui minimo veniit pretio, iniquum videtur in magnam quam 
stitatem obligari venditorem ;” ** ciim et forté idem mediocrium 
facultatum sit, et non ultra’ duplum periculum subire eum 
oportet.”” Dumoulin, while he approves of this equitable re- 
striction of the warranty in relation to the expenses of the pur- 
chaser in the law just quoted, remarks that it should with more 
reason be adopted with regard to any great or accidental in- 


crease of the thing sold. ‘‘Igitur multo magis idem dicendum 
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Westenx Dis, de augmento vel accessione casuali, que venit sine sumpte 
September:\41- emptoris, ut fecunditas et partus ancille empte, hereditas 

EDWARDS — servo empto relicta et per eum acquisita ;” idem tract. No. 138. 


-9 £ p. c. : ’ . 
eee To put an end to all doubts and disputes on this subject, Jus- 





MARTIN’S See geisha lieil oe ° 
usrns ET ax, tinian in his law de sententiis que pro eo quod interest proferun- 
m regard, to tur, ordered that in all cases where the agreement had for its 
agreements, ha- ,}: F . 3 ,; 
wee for their object a certain quantity or amount as in sales, leases, &c., the 
a, certain damages to be assessed should not exceed the value of the 
quantity or a- ‘ 
Xan as hg subject matter of the contract: Code, Book 7, T. 47, L. 1; 
cas but the vendor in good faith was alone entitled to the benefit of 
were not to ex- this restriction. From the above references of Gregorio Lopez, 
ceed the value ; wig 
of _ — we cannot but believe that the principle of warranty was adopt- 
matter 0 e . " = ‘ . a e 
contract. ed and applied in Spain with the just and reasonable limitation 
which attached to it in the Roman jurisprudence. In com- 
menting on this constitution of Justinian, Pothier says, that it 
rests upon the principle that the objections which flow from 
contracts can result only from the will and consent of the par- 
a datieiens ties ; that a debtor by engaging to pay damages for the non- 
Raging to pay performance of this obligation is presumed to have intended to 
amages for the . mene 
non-perform- . be bound only for the highest damages that could be within 
ens pom his contemplation at the time of the contract, so that when they 
sumed to intend are such that they could not have been thought of or foreseen, 


only the highest ' 
Pye a koa they must be reduced to a sum which it was reasonable to 
the contempla- i : ‘ 

tion of the per expect they might reach; Pothier’s Oblig. No. 164; Dumou- 
Cit a toe wit’ Lin Nos. 60, 137, 138, 139, and 148. 

and if they are vane 

po pen In the present case, it is unreasonable to suppose that An- 


— — te dtus, when in 1802, he sold Polly Edwards for $625, and gave 
must be reduc- his warranty, contemplated the payment to his vendee, in case 
atime of eviction, of a sum of $4800, as damages, over and above 
the price he should be decreed to reimburse. The circumstance 
of this woman refraining during 27 years from the exercise of 
her right to claim her freedom, and having, after this lapse 
of time six children and grand-children, (and she might have 
had a much greater number) forms*certainly an event which 
cannot be reasonably supposed to have been thought of or 


contemplated by;the vendor in 1802. It brings this case with- 
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in the exception which exempts the vendor in good faith from Wxstzrx Das. 
the ruinous obligation of paying the whole of the increased —— 
EDWARDS 


value of the thing sold; Pothier vente, Nos. 136 and 137. This ,. Abs f pee. 


edict of Justinian, never had the force of positive law in this frac 


country, but the principle upon which it is founded is so conso- 42IRS ET AL. 


nant to equity and reason, that we feel bound to follow it and _Prineiples of 
. Q p -_ the Roman law, 
give as an indemnity an amount equal to the value of the thing whichneverhad 
st: the force of po- 

sold, to wit: $625. sitive law in this 


eligi ae ee ana try ; but 
As remarks the judicious and learned Dumoulin, it is im- pace, Lh Na 


probable that the parties ever contemplated that the damages - an 


in case of eviction, should be larger than the value of the sub- po - 
u - 


ject matter of the contract, ‘“ quia verisimiliter non fuit previ- ting the in — 
° oe easel ‘ nity, to whieh a 

stm nec cogitatum de suscipiendo majori damno vel periculo, party is liable, 
” Nos. 57 on his warranty, 
os , tg? So it is impro- 
and 60, Idem Tract. This indemnity appears to us fair and bable, that par- 
: wuss : ties ever con- 

even liberal, when it is considered that the vendees have beem templated, that 


reimbursed the whole amount of the money paid for Polly te 


Edwards in 1802. After they had enjoyed her services@uring should be larger 
; : : than the value of 

27 years, nearly the whole of the ordinary time of service of a subject matter 
; 5 of the contract. 

slave, they were perhaps entitled to recover only a portion of go where the: 


* ° ae +. vendee of a fe- 
the price for the probable remainder of the lifetime, because in aphadurnaee: 


the sale of a slave the warranty of the vendor does not con- chased in 1802, 
: ; i was evicted and 

template the perpetual enjoyment of the thing sold as in the the vendor re- 
‘of f lend: ¥ l h : -, funded the 
case of a tract of land; but only such a temporary enjoyment price; is after- 


as aslave is susceptible of by the laws of nature: Pothier vente ge eg 


No. 163; Dig. Lib. 19, T. 1, Law 45; Dumoulin, Nos. 127 ciildren, _ the 
vendor is only 


and 128. to pay as dama- 
ges, the value or 


It is therefore ordered, adjudged and decreed, that the judg- a price of 


marl slave, and 

ment of the District Court be so amended as to allow to the not ~ value 
° . f 

defendants against the estate of the late Joseph Andrus, instead > og uae ae 

a : her after the 

of $4800, the sum of $625 with costs below; ‘those of this ap- sale, although 


peal to be borne by the appellees. much greater. 
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Western Dis. R. MsCARTY vs. J. P. MsCARTY. 

September,1 841 . 

RB. mcanry  “??2AL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF ST, 
v8. 


J. P. MCARTY. MARY, THE JUDGE OF THE SIXTH PRESIDING. 


A continuance will not be allowed, when due diligence has not been used to 
obtain the testimony of witnesses, alleged to be material. 


Motions and affidavits for continuances are addressed to the legal discretion of 
the ecurt, and should be granted or denied, so as to effect the speedy termi- 
nation of suits as far as is consistent with justice. 





This suit commenced by attachment of a judgment in favor 
of the defendant, against the plaintiff, for $3,175 rendered on 
a note of hand. 

The plaintiff alleges that the defendant is a resident of Ten- 
nessee, and is indebted to him in the sum of $1500, the value 
of a slave named William, taken by the latter to Tennessee 

a, -and never returned ; also $600 for payments and offsetts which 
should have been allowed as credits on the note, on which. 
judgment was rendered, but were not; and likewise $200 per 
annum for the services of said slave until he be restored and 
delivered up. He prays for judgment accordingly, and that 
an attachment issue and be levied on defendant’s judgment 
against him. 

The.defendant averred the plaintiff could not maintain his 
action, for the claims and demands now set up should have 
been pleaded in the suit-which this defendant instituted against 
him, the judgment whereof is now attempted to be attached ; 
that these claims existed when that suit was commenced and 
should have been set up as a defence; which not having been 
done, these matters have become res judicata; and he is now 
barred from claiming them in this action. 





In answer to the merits the defendant pleads the general is- 
sue; and avers that the note on which judgment was render- 
ed, was given in full settlement of all the accounts and claims | 
between them for which a suit was then pending, and after- 
wards dismissed. That the facts and allegations set forth in 
the petition are unfounded and untrue. 
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Upon these pleadings and issues the cause was tried. 

This suit was instituted the 19th July, 1837, and the answer 
to the merits filed April 8, 1839. 

On the trial, April 10, 1840, the plaintiff filed his affidavit 
for a continuance, in order to obtain the testimony of witnes- 
ses in Tennessee, which was refused; the judge being of 
opinion the grounds were insufficient. A bill of exceptions 
was taken to the opinion of the court. The affidavit is fully 
stated in the opinion of this court: ° 

There was judgment for the defendant and the plaintiff ap- 
pealed. 


Splane, for plaintiff and appellant. 
Maskell § T. H. Lewis, for defendant and appellee. 
Garland, J. delivered the opinion of the court. 


This suit was commenced by an attachment, which was levi- 
ed on a judgment which the defendant had previously obtained 
against the plaintiff. The petition was filed the 19th of July, 
1837. On the 8th of October following, the defendant appear- 
ed by his counsel and filed various exceptions, which were 
overruled and the defendant ordered to answer. On the 8th 
of April, 1839, the defendant filed his answer and the cause 
was continued with leave to both parties to take testimony out 
of the state. The cause was called for trial on the 17th of 
April, 1840, when the plaintiff applied for a continuance, on 
the ground that the testimony of Daniel Carmichael and Absa- 
lom M‘Carty, of Hawkins county, Tennessee, was material 
and important for him, and from the statement in the the affi- 
davit, of what the witnesses are expected to prove, there is 
no doubt of the materiality of the evidence. The defendant 
objected to the continuance on the grounds, that Carmichael 
would not swear to what the plaintiff alleged and that due dili- 


gence had not been used to procure his testimony. To estab- 


lish the fact that Carmichael would not swear to all the plain- 
tiff alleged the defendant produced his deposition, which he 
38 VOL. XIX. 
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Western Dis. 
1841, 
R, M‘CARTY 


v8. 
J. P. MSCARTY. 
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Western Dis. had had taken under a commission issued in this case and also 
September 1841. ae 
———"_— offerred it to show that proper diligence had not been used to , 
- en procure his testimony. The defendant says that previous to 
J.P-MCARTY. sending his commission and interrogatories to take the testimo- 
ny of Carmichael and others, he had a copy of them served 
on the counsel for plaintiff, who did not annex any cross-inter- 
rogatories, whereby the testimony of Carmichael could have 
been obtained. In reply to this the counsel for the plaintiff 
says, the service of the interrogatories on him was insufficient. 
This question it is not necessary to decide at present, but the 
fact of the deposition being taken may be considered in con- 
nection with the question of diligence, and raises a violent pre- 
sumption, that the plaintiff might have obtained the deposition 
of Carmichael as easily as the defendant did. 

The affidavit of the plaintiff in relation to the facts to show 
proper diligence is not very definite; in some respects it is 
unintelligible. He says he has sent a commission to take tes- 
timony of his witness, but when, or what diligence he has used 

ne to procure its return he does not inform us. It does not ap- 
lowed when due pear he has ever written or made any inquiry, why the commis- 
diligence has, : ° 

on has not been returned, or given himself any trouble about 


not been used SI 


perce , it. To procure the testimony of A. M‘Carty, the other witness 


pe ea — no commission is pretended to have been sent. To excuse 
rial. himself for not using more diligence, the plaintiff says that in 
the autumn of 1839, asevere epidemic prevailed in Franklin, 
that one of his counsel died and the other was sick, that two 
clerks of the court died in September or October, and the office 
was sometime vacant, also that he went frequently to the court 
house to get his counsel to draw interrogatories, but he was ab- 
sent and it could not be done. 
It has been stated that this suit was commenced in July, 
1837, the exceptions filed by defendant was overruled in Octo- 
ber and a judgment by default entered. There was thena 
legal issue made and the plaintiff knew what he had to prove. 
He permitted the case to lie over until April, 1839, when an 
answer was filed ; he then knew what he had to combat. It 
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-early in April until sometime in September? Both his counse 
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may be proper to inquire what the plaintiff was doing wens Slcobswet 


were then alive and well, as was the clerk of the court, andno ™™\A™™® 


epidemic was prevailing. What was he doing from October 7? ™°4**™ 
until the April following? His counsel had recovered his 
health and was not we presume always absent; the office of 
clerk had been filled and no obstacle is known to have prevent- 
eda commission being taken out to procure the desired testi- 
mony. From the institution of the suit to the trial was nearly 
three years, during two and a half of which the plaintiff might 
have taken testimony. He attaches a judgment rendered 
against him individually, for claims alleged to be existing pre- 
vious to its rendition, and manifests but little anxiety to prose- 
cute his suit after he had arrested the collection of the defen- 
dants demand against himself. 

Motions for a continuance are always addressed to the legal Motions and 
discretion of the court that tries the cause and ought to be pe ae. 
granted or denied, so as to effect as speedy a termination o ie eekunae 
cases as possible, consistent with justice. It is as important ¢retion of the 


court, and 


that diligence in obtaining testimony be shown as that the evi- shouldbe grant- 

‘ ‘ ‘ ‘ 2, ed or denied, so 
dence be material. In this case we think sufficient diligence as to effect the 
has not been shown and the judge did not err in refusing the on pA ps ge 


i far as is consis- 
continuance. ab oak jus- 


The judgment of the District Court is therefore affirmed tice. 
with costs. 
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R. MsCARTY vs. J. P. MsCARTY. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF ST. MARY, 


THE JUDGE OF THE SIXTH PRESIDING. 


Where seizure is made and notice given on the 21st June, and the advertisement 
is dated the 24th of the same month, it will be considered as one day too 
early. ‘Three days should intervene between the notice of seizure and the 
advertisement. 


A sale of real property cannot be legally made by a sheriff until the 34th day 
after the seizure. But if this time is given, it cannot be objected that the 
advertisement was posted up a day or two sooner than was required. 


A clerical error in the description of a piece of land in the sheriff ’s advertise- 
ment, not calculated to mislead the party interested, is immaterial. 


Interest on the dissolution of injunctions cannot’ exceed ten per cent.; if the 
judgment enjoined bears ten per cent. interest, all above that sum which is 
allowed must be in the way of damages if the injunction is dissolved. 


This suit commenced by injunction. J. P. M‘Carty having 
obtained a judgment on a promissory note of the plaintiff for 
$3175, with ten per cent. interest, issued execution and was 
proceeding to sell a tract of land, when stopped by injunction. 
The plaintiff alleges that when suit was pending in which said 
judgment was rendered, he pleaded several matters and de- 
mands in reconvention which were rejected, and for which he 
has instituted a separate suit, against the said defendant, and 
attached the judgment in question. He further alleges that 
notwithstanding this, execution issued and has been levied on 
a tract of land, situated on the east side of Bayou Teche, but 
the sheriff has advertised a tract of land situated on the west 
side of said bayou forsale. He prays for injunction to stay all 
urber proeoodines in said sale and that he have judgment 
perpeuaung ile same with costs. 

The defendant set out various grounds for the dissolution of 
the injunction, and prayed that it be dissolved with damages 
and costs. 

On hearing the parties, and examining the papers and do- 
cuments relative to the seizure and advertisements, there was _ 
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judgment dissolving the injunction with ten per cent. inte- Wssrzrx Dis. 


rest, and five per cent. damages and costs; and that the sheriff 
proceed with the sale as if no injunction had issued. 
The plaintiff appealed. 


Splane, for the plaintiff and appellant. 
Maskell & T. H. Lewis, for the defendant. 
Garland, J. delivered the opinion of the court. 


The plaintiff has obtained an injunction in this case to arrest 
the execution of a judgment which the defendant had obtained 
against him for $3175, with ten per cent. interest and costs, 
alleging that the defendant was indebted to him (the plaintiff) 
in a sum nearly sufficient to extinguish the said judgment. 
That he had commenced a suit by attachment which had been 
levied on said judgment, notwithstanding which the defendant 
was going on to execute the same, and had actually had an 
execution issued and levied on a tract of land situated on the 
east side of the bayou Téche, in the parish of St. Mary, be- 
longing to him (plaintiff) and was proceeding to have the same 
sold by the sheriff. He says if the sheriff is permitted to pro- 
ceed to collect the money on said execution, he will lose the 
benefit of his attachment; and he further alleges that the 
sheriff in his proceedings had acted illegally, in this, that he 
advertised for sale the property seized, before the expiration of 
the three days notice of seizure required to be given by articles 
654 and 655 of the Code of Practice ; also that in the adver- 
tisement he had described the tract of land seized as situated 
on the west bank of the bayou Téche, when in the seizure and 
notice thereof, it is described as being on the east bank. 


September 1841. 


R. M*CARTY 
ve. 
J.P. M°CARTY, 


The defendant presents many grounds of defence, which it 


is not material now to notice; there was a judgment dissolving 
the injunction and the plaintiff appealed. 

The first ground of complaint is disposed of by the decision 
rendered by the court below in the attachment case, which we 
have affirmed ; ante, 296. 
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Wesrerx Dis. ‘The second objection is, that three days did not elapse be- 
September,1841. 





_. tween the service of the notice of seizure and the posting up 
nm mcantY of the advertisement. The article 654 of the Code of Practice 
J.P. M‘CARTY. requires this notice, and the articles 655 and 667 say three 


days are to elapse previous to advertising. The seizure was 
. __ made and notice given on the 2lst of June, 1837, the adver- 
Where seizure 


is made and no- tisement is dated the 24th of the same month, and the sale to 
ror ager take place on the 31st day of July. We think the advertise- 
=. oo. ment was made one day too early. Three days should inter- 
ig ae gg vene between the notice of seizure and the advertisement; C. 


will be consi- Py,, articles 180, 318; in all cases where the sale is to take 
dered as one day ; d au 
too early. Three place precisely thirty days from the day of advertising ; or in 


days should in- 
terene between other words a sale of real property cannot be legally made by 


ice of ' ; ; 
ee Mca the @ Sheriff until the thirty-fourth day after the seizure. If this 


ees time is given we do not think it a fatal objection that the ad- 
sale of rea : 
property cannot Vertisement was posted up a day or more too early. The 


- legally —_ object of the law is to give the debtor three entire days to pay 
og _ - the debt, if he wishes to doso. If on the last day of grace he 
a Heri. Pays the debt, and the sheriff has in the meantime advertised 
ven, it cannot the property seized, the debtor would not be liable for the cost 
nyo of the advertisement, because he had a time fixed within which 


arti aS he might pay; but if he does not pay, we are unable to see 
— was what injury or injustice can be done by advertising the sale the 
. longest time possible. The decisions of this court in 14 La. 
Rep., 84, and. 6 Idem, 23, are based upon an entire want of 
notice of the seizure previous to advertising, and can easily be 
distinguished from this. In the present case forty days were 
to elapse from the time of seizure to that of sale, which gives 
ample time for the advertisement to have effect after the expi- 
_ ration of the three days allowed for notice. 

The third objection, is that in the advertisement, the land 
seized is said to be on the west bank of the bayou T’éche, 
whilst in the seizure and notice, and in fact, it is on the east 
bank. ‘The boundaries, quantity and description in every par- 


ticular are similar in the notice of seizure and advertisement 
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except in the instance mentioned. It is not alleged or in evi- Wzstzrx Dis. 
h a September 1841. 
dence that the plaintiff had any land on the west bank of the —————_~ 
bayou; he knew very well what property was seized; if the ™ *°A™T¥ 
sheriff had have been permitted to go on with the sale, it is J-P* ™‘canry. 
more than probable he would have referred the appraisers to 
the seizure he had made than to the advertisement, fora de- , 
A clerical 


scription of the property, and if he had not, the plaintiff had error in a 
4 : e 4 scription of a 
the necessary information to correct him. We look upon it as piece of land in 


; : P . _ the sheriffs ad- 
an error currunte calamo, entirely insufficient to sustain the in- yertisement, not 


nein on ._ caleulated > t 
junction. If any injury was likely to result from it, the plain- FyiJcad the par. 


tiff might have opposed it as an objection whenever a monition tY —— is 
immaterial, 


should be applied for. The description of the property is so 
ample in all other respects, as to make it certain notwithstand- 





ing this error; if it had been carried out in the sheriff’s sale 
and return on the execution, and it had been shown the plaintiff 
had land and acrop on the west bank of the bayou, the mistake 
might be considered more serious in its consequences. 


The appellant further contends there is error in the judgment 


dissolving the injunction in allowing the defendant ten per cent. a on the 
issolution of 


interest on the amount of the original judgment, besides da- pentane can- 
. hot exceed ten 

mages at the rate of five per cent. on the amount. In this, per cent.; if the 
F : os . . udgment = 

we think the judge erred. The original judgment bears inte- pe pl i 


rest at the rate of ten per cent. per annum from the time it to. ae Fc 


became due until paid. When this is the case, we are of opi- that sum which 
is allowed must 


nion a proper construction of the act of 1831, p. 102, sec. 3, be in the way of 
; ; ; damages, if the 
does not authorize the annual interest to be increased beyond injunction 1s 
- dissolved. 
ten per cent., whatever else that may be allowed must be in a 


the way of damages. But as the court below, very probably 


fixed the damages at five per cent. in consequence of giving 


interest at ten per cent. per annum, we think the judgment in 
relation to interest and damages should be amended. 


It is therefore ordered and decreed that the judgment of the 
District Court be affirmed so far as it dissolves the injunction, 
and reversed so far as it allows ten per centum interest on the 
amount of the judgment, and five per cent. damages, and pro- 
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Wrstrrx Drs. ceeding to give such judgment as, in our opinion, ought to have 


September, 


1841. been rendered by the court below, it is ordered and decreed 


HORNSBY’S 
HEIRS 
v8. 
M‘DERMOTT. 


the defendant James P. M‘Carty, recover of the plaintiff, Ro- 
bert M‘Carty, damages at the rate of ten per cent. on the 
judgment for $3175, with the interest due thereon, on the 26th 
day of July, in the year 1837, the day the injunction issued ; 
the costs in the District Court to be paid by the plaintiff and 
appellant, and those of this court to be paid by the defendant 
and appellee. 


HORNSBY’S HEIRS vs. M‘DERMOTT. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 


LAFAYETTE, THE JUDGE OF THE SEVENTH PRESIDING. 


Admitting the plaintiffs are owners of the upper end of a larger tract of land, 
yet if they show no location by an authorized survey, embracing the locus in 
quo, they cannot maintain an action, even of trespass, against a possessor, s0 
as to oust or disturb him. 


This is a suit in the nature of an action of trespass, in which 
the plaintiffs claim damages against the defendant for entering 
upon their land of which they claim to be in possession. They 
pray that he be condemned to remove his fences and improve- 
ments of every kind from their land and pay for the damage he 
has already caused them. 


The defendant pleaded the general issue. It appears from 
the pleadings and evidence that the plaintiffs claim to be the 
owners of the upper part or one undivided half of a larger 
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tract, confirmed to one Fletcher, arid to be located ini a particu- Wrsrzgy Dri: 


lar manner. 

The plaintiffs’ portion calls to bound on the upper side by 
lands owned by Josine Le Blanc and below by those of White. 
No location was éver made of the plaintiffs’ part by any autho- 
rized surveyor; and nothing shows that the defendant’s im- 
provements ate embraced by or included in the plaintiffs’ claim: 
They had judgment however quieting them in their possession 
and title to the land ii dispute, and for five dollars in damages: 
The defendant appealed: 


Voorhies, for the plaintiffs. 
Crow & Wm. B. Lewis, for the defendants. 


Martin, J. delivered the opinion of the court. 


The plaintiffs state that the defendant has entered on their 


premises and committed waste, and erected buildings and fen-- 


ées on a tract of land of which they are in possession as own- 
ers; having inherited the same from Thomas Hornsby, de- 
ceased. They pray that the defendant be decreed to remove 


: his buildings and fences from their land, and to pay them one 


thousand dollars in damages; and for general relief. 

The general issue is pleaded. The plaintiffs had judgment 
for the land, and five dollars in damages; and the defendant 
appealed. 

The plaintiffs claim through several mesne conveyances 
ftom Thomas Fletcher, the original grantee, who obtained 
from the Jand commissioners of the United States, a certificate 
of confirmation of an inchoate right acquired under the Spa- 
nish government in consequence of a settlement and cultiva- 
tion, to a tract of land containing 640 acres, situated in the 
county of Attakapas on the left or east side of the bayou Ver- 
million, fronting on said bayou, and to be laid out 40 atpents 
in depth, giving so much front on the right line as will give 
the quantity above expressed. The right of Fletcher to this 

39s VOL. XIX. 
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land was acquired by Peyton Bland from the administrator of 
the former, sold by order of the Court of Probates. Bland’s 
title passed to Alexander Porter under a sheriff’s sale, in 
which the land sold is thus described: ‘a certain parcel of 
land situated on the east side. of the river Vermillion, boun- 
ded above by lands of Josine Le Blanc and below by lands of 
Wm. White, consisting of 640 superficial arpents.”” Porter 
sold to Theall and described the land as ‘one undivided half 
of a certain tract or parcel of land, situated in the parish of La- 
fayette and lying on the east side of the river Vermillion, con- 
sisting of 640 superficial arpents.” John B. Theall sold to 
Thomas Hornsby, the ancestor of the plaintiffs, on the 18th of 
February, 1832, one undivided half of this land, describing it 
in his deed of sale, to be “the undivided upper half of 640 
acres of land, lying and being in the parish of Lafayette, on 
the east bank ‘of the river Vermillion, and part of the same 
tract originally confirmed to Thomas Fletcher by the commis- 
sioner’s certificate, &c., in conformity with a re-survey made | 
by Wm. Jackson, deputy surveyor, the 6th February, 1832, 
&c.; said land bounded above by Veuve Josine Le Blanc and 
below by, the lower half of said section, belonging to Lloyd 
Wilcoxon.”” The survey of Jackson is expressly made a part 
of Theall’s deed, to which it is annexed, but is not to be found 
in the records of the present suit. There is no evidence of any 
location ever being made of the original tract. It was to con- 
tain 640 acres, equal to 756 27-100 arpents and the depth is 
expressly stated in the certificate to be 40 arpents ; consequent- 


ly the front line on the Vermillion river should be nearly 19 


arpents. The location of this tract was to be made so as to in- 
clude the improvements of Fletcher, the original grantee. All 
the mesne conveyances state that the location was to be made 
on a larger tract fronting on the river, but bounded above by 
the lands of Josine Le Blanc and below by those of Wm. 


White. 
Admitting what the record leaves doubtful, that the plaintiffs 
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the tract, yet they have shown no lovation under the authority Wisrnai Dis. 
of the United States, which would embrace the locus in quo. sqagee. 
If the tract confirmed to Fletcher be located according toitsdes- Wiithit 
cription, with such a part as multiplied by forty would give the « aL. 
superficies of 640 acres and embracing the improvements made upper endef 8 
by Fletcher, it is clear it would not extend so high up as to = ie 
cover the place occupied by the defendant. It is true the eo 


mesne conveyances speak of Josine Le Blanc’s line as thé up- thorized —_sur- 
vey, embracing 


per boundary, and that may be conclusive between the vendor the locus in quo, 
they cannot 
and vendee, but so far as a stranger is concerned, the prema- maintain an ac- 
ti f 
ture title ora public survey, duly approved, must be looked ‘cameinamien 
into in order to ascertain the true location of the land. Nor * possessor, 80 


s to oust or 
do the plaintiffs show possession under his deed, so as to au- disturb him. 
thorize them to maintain this action, which appears to us to be 
strictly neither petitory nor possessory, but im the nature of 
an action of trespass quare clausum fregit. 

The judgment of the District Court is therefore annulled and 
reversed, and judgment of non-suit entered against the plain- 


tiffs with costs in both courts. 














WALKER és. ALLEN ET AE. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF ST. 
MARY, THE JUDGE OF THE DISTRICT PRESIDING, 


Where a party shows a judgment, execution, sheriff’s return thereon, and 
deed of sale, it is prima facia evidence of a valid alienation; and the party 
attacking the sale must show the forms of law have not been fulfilled. 

If a purchaser at sheriff’s sale does not offer good security, the sheriff must 
sell again immediately. If he gives any delay, it is at his own risk, and he 
will be liable in damages to the plaintiff in execution, if any are sustained 


in consequence of such delay. 














Western Dis. 


CASES IN THE SUPREME COURT 


This is an action against the purchaser at sheriff’s sale, of a 


Sept eit. tract of land; and the sheriff who made it, to annul and set it’ 


WALKER 


- 
ALLEN ET AL. 


‘aside, on account of the illegal acts of the sheriff and the want 


of the formalities required by law, to render it a valid sale— 
The plaintiff claims heavy damages against the sheriff for the 
alleged illegal sale of his land, and prays that the sale be set 
aside, and the land restored to him. . 

The defendants severed in their answers; but both averred 
that the sale was fairly made, and all the formalities required 
by law complied with. They deny any collusion or unfair 
conduct, and expressly aver that the sale is valid and good, 
and that the defendant, Allen, be quieted in his possession 
and title to the same. The sheriff declares that he has no 
interest in the matter except to see his sale, as sheriff, main- 
tained. He prays that the suit be dismissed, as to him. 

On the evidence produced, and arguments of counsel, the 
eause was submitted to a jury who returned a verdict for the 
defendants, acquitting the sheriff of any blame whatever in 
making said sale. There was judgment in favor of the de- 
fendants; and after an unsuccessful attempt to obtain a new 
trial, the plaintiff appealed, 


Splane, for the plaintiff. 
T. H. Lewis & Maskell, for the defendants. 
Garland, J. delivered the opinion of the court. 


The plaintiff alleges he is the owner and proprietor of an 
undivided half of a tract of land of twenty-eight arpents front, 
by forty in depth, on the Bayou Beuf, in the Parish of St. 


Mary, and fourteen slaves, together with the buildings and 


improvements on the land; which he says the defendant, 
Allen, claims and possesses as his property. He also claims 
$15,000 damages from Hudson, for his illegal and improper 
conduct and acts, as sheriff, in selling said land and slaves. 
The answers of the defendants deny all allegations of im- 
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proper or illegal conduct, and state that Allen purchased the Wasrzey Drs. 


‘property at a sale made by the sheriff of St. Mary, under an ec 

execution issuing out of the District Court in New Orleans, in © ‘= 

favor of Thomas Barrett vs. Walker. ALLEN BF AL 
The case depends entirely upon the acts of the sheriff under 

this execution, and we have scrutinized them closely, without 

being able to detect any error in them. ° 
It is well settled that a judgment, sheriff’s deed, and return Where a 


. - . . . e sho 
upon the execution, furnish prima facia evidence of a valid ae oe 
alienation, and he who attacks it must show the forms of law a — 
have not been complied,with; 8 La. Rep. 423; 3 Idem 476; 5 = it ie pri a 
Idem 486 ; 9 Idem 542; 16 Idem 454, 547.—In this case a facia evidence 


: of a valid alien- 
regular judgment, execution and sheriff’s deed have been pro- ation; and the 
duced, and it therefore devolves on the plaintiff to show the San 
other legal formalities have not been fulfilled. This he has S97" ‘he, forms 
undertaken to do, with what success will be seen, when each een fulfilled. 
objection is examined. 
It is first alledged the plaintiff had himself become the pur- 
chaser of the property in question, at a sale made by the sheriff 
on the same day the defendant purchased it. It appears, the 
plaintiff had specially authorized one William ’ Bigler,, who 
owned the other half of the land and slaves, to purchase in the 
property seized, and sign atwelve months bond. Accord- 
ingly, Bigler bid off the property in the name of plaintiff, and 
offered himself as security on the twelve months bond; the 
sheriff declined accepting him, on the ground he was not suf- 
ficient, and no other security being offered who was present to 
sign the bond, the sheriff again set up the property, when it 
was adjudicated to the defendant, who gave bond and security 
as required by law. The plaintiff says, that after Bigler was 
rejected as insufficient, other security could have been given, 
if the sheriff had have given sufficient time to have procured 
it, and he offers to prove by one Daniel Morrison, that if he 
had been applied to, he would have signed the bond, but he 
never had been requested to do so. 


The defendant objected.to the examination of this witness, 
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Western Drs. and the court sustained the objection, to which the plaintiff 

seo excepted. We do not deem it necessary to decide upon this 

Waikrr. jl] of exception, because if the testimony were before us, it 

aitgN zr at. would not produce any change in our opinion, on the question. 

The witness had never been asked to become security, it is 

not shown he was at the time in the neighborhood, though he 

lived a short distance from the place; and Bigler does not 

seem to have asked for definite time to obtain the security, be- 

sides all this, testimony of what a man might have done two 

years previous, if he had been asked, is not of much weight.— 

He might not have entertained the same opinion in relation to — 

the matter atthe two periods. But the duties of sheriffs in 

this respect are well known, and have long since been promul- 

gated by this court. In the case of Dufau et al. vs. Massicott 

et al.; 3 Martin, 294; it was held, where property was struek 

off toa bidder who failed to comply with the terms of the 

sale, the sheriff is not bound to grant any delay, but may sell 

again immediately. In 8 Martin, 220; a similar doctrine was 

If a purcha- established. In 3 La. Rep. 475; it is said, if a purchaser at a 
ser at sheriff’s ‘ ; . 

sale does not Sheriffs’ sale does not offer good security, the sheriff must sell 

a good seet-again immediately. See also 4 La. Rep. 396; as establishing 

oe the same principle. If a sheriff gives any delay in a case of 

= “ ees this kind, he does so at his own risk, and would be liable in 

his own risk, damages if the plaintiff in the execution sustained any by it. 

Pag — The plaintiff contends that Bigler was sufficient security, be- 

ixintiff tn = cause, the property seized was sufficient to pay the debt. The 


cution, if any sheriff, when interrogated on oath, says he thought him insuf- 
are sustained in 


consequence of ficient, and a witness testifies to the same fact; it further 
such delay. ‘ 
appears all his property was mortgaged for the purchase 

money. é' 
The plaintiff alleges the execution was improperly issued, 
as an appeal had been taken from the judgment on which it 
issued. By referring to the order granting the appeal, it ap- 


pears the execution issued three months before, and it is 


expressly stated not to be suspensive in its character. This 
objection is therefore unavailing. 
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The next objection is that the advertisements were not Wrsrsan Dis. 


legal. It is in evidence that the advertisements were posted 
up at the court-house the legal number of days; they were 
published in a newspaper printed in the town of Franklin, 
every week, up to the sale. It is further shown that the 
church in that town is private property; the pastor has ex- 
pressly forbidden the posting of advertisements. on it, and he 
testifies that seeing an advertisement (as he believes in the 
case of Barrett vs. Walker,) stuck up there, he tore it down, 
considering it disrespectful to his congregation. We are 
unable to detect any error in the conduct of the sheriff in this 
particular. 

The fourth objection is, that the notice of seizure was not 
legally served on plaintiff. It appears the plaintiff is a resi- 
dent of Mississippi; he and Bigler were the owners of the 
plantation and slaves seized, they were in partnership in the 
plantation, saw-mill, and a contract in relation to live oak 
timber. Bigler, by the terms of the partnership, was. the 
managing partner, and as to that, the agent of plaintiff. The 
notice of seizure was left with him, at the usual place of re- 
sidence, and a power of attorney from plaintiff to Bigler, is in 
evidence authorizing him to act as agent at the final sale. This 
we think, a sufficient service of the notice of seizure, but if it 
were not, we think the plaintiff has waived any objections to 
it, by appearing himself at one time when a sale was to take 
place, and making no objections to the sheriff proceeding, and 
again appearing by his agent and bidding for the property. 
The notice is in the record and is very specific and full. 

The fifth objection is, that the sheriff made the sale although 
he was directed by the attorneys of the plaintiff in execution, 
to postpone it indefinitely. The facts are, the sheriff received 
the execution from a gentleman of the bar, who gave him 
written directions how to proceed, and signed himself as attor- 
ney for Barrett. Under this order the sheriff seized, 
advertised the property for cash, there being no bidders at that 
sale, he advertised it to be sold on twelve months credit. 


September,1841. 
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- Westen Dis. When he went to the place to make this sale, a letter was 


Sepiember,\841. 


| WALKER 


AL, 


received from other attotneys, of whom he had no knowledge, 
previously directing him to postpone the sale. This embar- 
rassed him considerably, but Walker being then present, 
consented to a postponement for neatly a month, in the mean- 
time, the last mentioned attorneys countermanded their order 
for a postponement, and directed the sheriff to proceed and 


sell the property, which he did. There is nothing etroneous . 


in this respect. ° 


The other objections taken in the argument by the counsel 
for plaintiff, are so nearly similar to those considered and 
decided, in the case of M‘Carty vs. M‘Carty, that it is only 
necessary to refer to that case to decide them; see this case 
ante 300. ; 


In conclusion, we have to remark, that we have never seen 
a case, in which a sheriff has complied more completely with 
the law in discharging his duty, and if the plaintiff has suffered 
by it, he cannot blame the officer who was charged with the 
execution. 


The judgment of the District Court is therefore affirmed 
with costs. 


Sm 
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BROWNSOR. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 





ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. 


Where a judgment, which is enjoined already, bears interest at ten per cent. 
per annum, no further interest can be allowed on a dissolution of the in- 
junction. 


Interest on the dissolution of an injunction may be increased to ten per cent. 
but whatever else, that may be allowed against the plaintiff and his surety in 
injunction, should be given as damages. 


This suit is in the nature of an action of nullity and injunc- 
tion, to render a certain judgment, made definitive against the 
present plaintiff, null; and in the meantime to enjoin all pro- 
ceedings under it. The plaintiff shows, that he purchased a 
certain tract of land at sheriff’s sale, against which there exist- 
ed a judicial mortgage, and that the defendant, to whom the 
judgment and judicial mortgage has been transferred, has sued 
out an order of seizure and sale, and is proceeding to sell the 
property. He alleges, that said judgment is null and void, and 
that the order of seizure and sale, issuing in. virtue of the 
mortgage purporting to result from it, issued improperly. 
Wherefore he prays for an injunction to stop the seizure, and 
that the said judgment be annulled and cancelled with 
damages. 

To this petition the defendant avers, he voluntarily appears 
and answers; denying generally all the allegations in the pe- 
tition ; expressly averring, said judgment was obtained fairly 
and honestly, and that it has acquired the force and effect of 
res judicata. There are many other matters and things set out 
in detail and at great length in the answer, which concludes 
with a prayer, that the plaintiff’s demand be rejected ; ‘that the 
injunction be dissolved with damages, interest and costs on the 
amount enjoined; and that the order of seizure and sale be 
allowed to proceed as if no injunction had been obtained. 

One of the grounds of nullity of the judgment enjoined, re- 
lied on, was the improper practices of the defendant and -his 
counsel in taking away certain important papers, which had 

40 vOoL. XIX. 
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Wesrrax Dis. been produced in evidence on the trial, and filed. The plain- 


September,1841. 
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tiff alleges, he lost his remedy by an appeal in consequence of 
this illegal conduct. 

There was a mass of testimony offered on the trial; and the 
whole case, on the evidence, explanations of counsel, and a 
charge from the court, was submitted to a jury, who returned 
a verdict in favor of the defendant, that the injunction be dis- 
solved with ten per cent. interest, and five per cent. damages. 
From judgment confirming this verdict, and dissolving the in- 
junction as having been wrongfully obtained, with ten per cent. 
interest on $1962 83, from the 5th April, 1839, when the in- 
junction was obtained, until its dissolution ; and five per cent. 
damages on the same sum; and that the order of seizure pro- 
ceed, as if no injunction had issued : the plaintiff appealed. 


Dwight, for the plaintiff and appellant, insisted, that the 
injunction should be maintained, as it was shown, one of the 
judicial mortgages, on which the judgment enjoined had been 
obtained, was in fact never legally recorded, and did not import 
a mortgage; and also for the improper practices of the de- 
fendant’s counsel, in taking away papers, and preventing his 
appeal. 

2. Ten per cent. interest and damages were improperly al- 
lowed on the dissolution of the injunction. The judgment 
must therefore be reversed. 


Maskell, contra. 
Garland, J. delivered the opinion of the court. 


From the allegations in the petition in this case, it would ap- 
pear, the object of the petitioner is to obtain the nullity of a 
judgment, which the defendant had previously obtained against 
him, for alleged ill practices on the part of the counsel of de- 
fendant in the trial of the case, and the illegal acts of the judge 
during the trial; but when we look to the conclusion, we find 
no prayer for annulling the judgment, but only for an injunc- 
tion and damages. The answer as well as the petition is of 
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great length, and puts at issue the various allegations, and 
among other matters alleges, that the most material matters 
and things, upon which the injunction was claimed, existed 
previous to the suit of defendant against plaintiff, and were at 
issue in that case, or should have been pleaded i in it; and as 
the plaintiff failed to set them up, it is not a ground for injunc- 
tion; he also puts in the plea of res judicata. The defendant 
further says, if there is any thing else not covered by his 
former pleas, the plaintiff might have been relieved by an ap- 
peal in the suit of Brownson vs. Smith, which he has never 
prosecuted. 

It appears, that the suit of defendant against plaintiff, was 
for the purpose of enforcing two judicial mortgages, which af- 
fected a tract of land purchased by the latter, who was a pur- 
chaser in good faith, without notice. On the trial of the cause, 
the plaintiff (now defendant) offered in evidence what purported 
to be a copy of one of the judgments, and a certificate of its 
being recorded. The defendant’s (now plaintiff’s) counsel ob- 
jected to the introduction of this document in evidence, on the 
ground, that the allegation in the petition was, that the judg- 
ment allowed interest on $521, from a certain date, and the 
copy produced said $571. The record book from the recor- 
der’s office was then brought into court, which showed the 
judgment had been originally recorded as for $571; the original 
judgment was then referred to, and it was found to be $521, as 
set forth in the petition. The clerk of the recorder of mort- 
gages, who had inscribed the judgment, being then in court 
with the record book, stated, that it was a clerical error com- 
mitted by himself, in using the word seventy for twenty, the 
former word being used in another part of the judgment; 
whereupon the counsel for plaintiff (now defendant) moved the 
court to permit the clerk to correct the error in the book and 
copy, so as to make them conform to the original judgment, 
which the judge permitted, and then received the document in 
evidence. This alteration took place in open court in the pre- 
sence of the ‘judge and parties, the counsel for the defendant 


815 
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{now plaintiff) objecting and saying, he would take a bill of 
exceptions, which it was agreed he should write out and pre- 
sent to the judge for his signature, before he left the judicial 
district, in which he was then presiding. The trial proceeded, 
and the judgment now enjoined was rendered. As soon as the 
trial was over and judgment rendered, the counsel for plaintiff 
(now defendant) took into possession the copy of the judgment 
offered in evidence, and some other documents, on which they 
relied in the trial, and kept them, alleging they had not been 
filed, and they were entitled to them, in consequence of which 
the plaintiff now alleges, his counsel could not draw up the 
bill of exception he intended to take. It does not appear, at 
what time the counsel for plaintiff applied to the opposing 
counsel for the documents, so as to draw his bill of exception, 
but it appears, he did not submit his bill to them until some 
months after, when the judge had left the district ; the counsel 
for the present defendant then declined consenting to its being 
signed, saying their consent did not extend so far, and the 
counsel for the present plaintiff insisting, that it ought to be 
signed, as he had been prevented from making it out by their 
detention of the papers; the consequence was, no exception 
was taken or appeal asked for, so far as the record shows—and 
the plaintiff (now defendant) proceeded to execute his judgment, 
when this injunction was issued. 

It is not necessary to go into a further examination of the 
difference of opinion between the counsel as to the right to 
take papers into possession, and we dismiss it with the remark, 
that as a general rule documents used in evidence ought not to 
be withdrawn, without the consent of the opposing counsel or 


the court, although the word filed may not be endorsed on 


them. 
If the cénduct of the judge was illegal in permitting the 
alteration of the record book and the copy produced as evi- 


- dence, which we do not decide on, we are satisfied it was 


nothing more than a legal error, without the slightest improper 
motive on his part. The alteration being made by permission 
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of the court, and in presence of all the parties, shows there Wzstzax Dus. 
was no such fraud, or ill practices on the part of the party or .-— am 
his counsel as would annull the judgment according to article DM 
607 of the Code of Practice. Had the defendant, in the judg- BROWNSON. 
ment enjoined, taken an appeal, and brought his case before 
us in such a manner as to have had the question examined by 
us, or have enabled us to have had the whole matter brought 
up, a serious question might have arisen, whether the judgment 
which was altered, was properly recorded previous to that al- 
teration, so as to have effect against third persons ; but as he 
has not done so, we do not think there is sufficient ground to 
maintain the injunction. 
The counsel for the plaintiff says, that he could not have 
brought up an appeal in the case of Brownson vs. Smith in 
such a way, as to have presented the questions at issue, in con- 
sequence of the counsel for Brownson withdrawing the docu- 
ments offered in evidence. We think hecould. Ifthe papers 
were improperly or illegally withheld, he had only to move for 
a rule on the counsel to show cause, why they should not file 
them in court, and it would have been ordered, if necessary. 
If that mode had not been effectual, we could, if the case pad 
been brought before us, and we were convinced, that injustice 
had been done, have remanded the cause for a new trial. Where a judg- 
The counsel for plaintiff contends, the judgment of the in- ™ent which is 
ee , enjoined alrea- 
ferior court must be reversed, as the judgment dissolving the dy, bears in- 


im ‘ / terest at ten per 
injunction allows ten per cent. interest per annum on the whole eent. per an- 


. ie on Se fi 
amount of the judgment, enjoined from the day of issuing to rent i 


i i i : allowed on a 
its dissolution, whereas the judgment already bore ten per dissolution of 
cent. interest per annum. We have already said in several the injunction. 
. i . bid Interest on the 
cases during this term, that where a judgment enjoined bears dissolution ofan 
r i é . injunction ma 
interest at ten per cent. per annum, we will not increase it ; i tenon oe 


but whatever else may be allowed against the plaintiff and his he ga 


surety, should be given as damages. Vide McCarty vs. thr pest et 


SMITH 


- McCarty, ante 300. Where judgments do not bear ten per cent. ~ plaintiff and 


* j g is surety in in- 
per annum interest, then perhaps the interest may be increased junction, should 
to-that rate, if dissolved, from the date the injunction issued, yg - 


until payment. 
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The judgment of the District Court is therefore annulled, 
avoided and reversed so far as it condemns John Smith, the 
plaintiff, and Daniel P. Sparks, his surety, to pay interest at 
the rate of ten per cent. per annum on the sum of nineteen 
hundred and sixty-two dollars, and eighty-three cents, from the 
5th day of April, 1839, until the dissolution of the injunction, 
and in all other respects affirmed—the plaintiff paying the costs 
in the District Court; those of the appeal to be paid by the 
defendant and appellee. 


PLICQUE & LEBEAU vs. PERRET---Frangoise Pain 


Intervenor. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF 


ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. 


Where notes are given in renewal of those sued on, although such renewal as 
between the parties may not operate a novation, so as to affect the mortgage 
by which ultimate payment is secured, yet the plaintiffs cannot recover 
without producing or satisfactorily accounting for the notes given in 
renewal. 

In judgments of the Supreme Court, the reasoning is less to be regarded, than 
the final conclusion announced ; so when the decree is positive, without any 
reservation, it is res judicata as to all the matters in dispute. 


No matter in what form of action or proceeding,whether by petition, exception 
or intervention, the question may have been presented, if the same question 
once judicially decided between the parties, be again agitated, it is sufficient 
to create the presumption resulting from the thing adjudged, and forms a 
complete bar. 


This is an action on several notes executed to the plaintiffs 
in liquidation of a large account for advances, supplies and 
purchases of slaves for Ursin Perret, the defendant. The 




















OF THE STATE OF LOUISIANA. 


$19 


plaintiffs allege there is a balance due them of $55,333, for Wzsrzaw Dis. 


which they pray judgment. 

They further allege that the defendant executed a mortgage 
by act under private signature, the 5th April, 1831, on a plan- 
tation and a large number of slaves, situated in the Parish of 
St. Mary, to secure the payment of the original debt of 
$80,000. That this debt was reduced to the sum of $55,333 
with ten per cent. interest, from the 31st March, 1834: That 
some of the negroes thus mortgaged were sold, by which the 
debt was reduced to this sum. The petitioners pray that the 
property mortgaged be sold to satisfy their mortgage. The 
suit is instituted on the original notes, although it appears 
there were renewals of them and payments made. 

The defendant pleaded a general denial. He set up several 
matters in defence, and prayed that the plaintiffs’ demand be 
rejected, and that the said act purporting to be a mortgage be 
annulled and cancelled. | 

The wife of defendant, Francoise Pain, now intervened; 
averred she was separated in property from her husband, and 


claimed all the property described in the instrument or act of ° 


mortgage, under private signature, as her separate property ; 
she opposed the claim of the plaintiffs so far as they seek to 
set up the mortgage against her rights and interests; or in so 
far as they seek to make the property alleged to be mort- 
gaged, liable for their claim against her husband. She also 
pleads a former judgment in her favor, and against the plain- 
tiffs, as res judicata in this case. 

The plaintiffs replied to the petition of intervention, and 


plead a general denial. They specially deny the exception 


of res judicata; and contend that she is bound by her act 
of renunciation, (act annulled; see 10 La. Rep., 304.) They 
pray that her demand be rejected, and that she be declared 
bound with her said husband in said act. 

The defendant pleaded the prescription of 5 years against 
the notes, &c. 

The whole case under these pleadings and issues was 
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submitted to a jury, who returned a verdict in favor of the 
plaintiffs for $55,333, with ten per cent. interest, against the. 
defendant, Perret, and in favor of the intervenor against the 
plaintiffs. There was judgment confirming this verdict ; and 
cancelling the act of mortgage so far as the intervenor, Fran- 
coise Pain is concerned, and that she be quieted in the 
possession of the property, &c., which is declared free of the 
plaintiffs’ claim, &c. The plaintiffs appealed. 


Mazureau, for the plaintiffs and appellant. 

Crow, for the defendant, Perret. 

7. H. Lewis, for the intervenor, Madame Fr. Perret. 
Bullard, J. delivered the opinion of the court. 


The plaintiffs sue to recover of U. Perret, the sum of fifty- 
five thousand three hundred and thirty-three dollars, being a 
balance due on sundry promissory notes amounting originally 
to the sum of $80,000, but reduced by payments to the amount 
claimed, secured by mortgage on a plantation and a large num- 
ber of slaves, bearing date the fifth day of April, 1831, as 
evidenced by an act under private signature of that date. They 
pray judgment against him for that balance, with interest at 
ten per cent., and that the mortgaged premises be seized and 
sold to satisfy the same. 

_ The original defendant denied his indebtedness, averred 
that he had been induced to execute the notes and act of mort- 
gage by false and fraudulent representations of the plaintiffs 
that he was indebted to them in that amount, when as in fact 
he did not owe them one-half of the amount. That the whole 
of the act is false, fraudulent and void. He further avers that 
the plaintiffs have received from him two crops of sugar 
amounting to twenty thousand dollars, which added to the price 
of a large number of the slaves mortgaged, which have since 
been sold and the price paid over to the plaintiffs, makes about 
seventy thousand dollars received by them, which is more than 
he owed. He alleges that the rest of the property has been 
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sold under execution and has gone out of his possession; and Wesrmex Dis, 
he prays that the act may be declared null and the plaintiff’s _~______ 


suit be dismissed. 

The wife of the defendant, who is separated in property from 
him, intervened in the suit and represents in her petition that 
the act of mortgage set up by the plaintiffs as one under pris 
vate signature, is the same which was attacked by her in her 
suit against the present plaintiffs in the same court, numbered 
1584, and which in that suit the plaintiffs alleged was sufficient 
in law to bind the intervenor, and that the same was an 
authentic act of mortgage. That final judgment was rendered 
in that case in her favor and against the said Plicque & Lebeau, 
ordering and decreeing, among other things, that the said act 
be forever cancelled, quashed and set aside, so far as she was 
concerned. That the said Plicque & Lebeau prosecuted an 
appeal from said judgment, but that the same was affirmed in 
the Supreme Court. She further represents that inthe same 
suit she set up, among other things, that she had instituted a 
suit in the same court claiming a separation of property from 
her husband, and claimed as her separate property all the 
slaves then in her husband’s possession, which she had acquir- 
ed by inheritance from her father and mother ; that she further 
claimed against her husband a large sum of money due her, 
together with the right of mortgage upon all the property in 
possession of her husband, and in preference to any right of 
Plicque & Lebeau, the plaintiffs, and she prayed in that suit 
that they might be cited as parties to make opposition if they 


“thought proper. That they did appear and contest her right 


of mortgage and also to her own slaves, and her right to 
obtain any judgment against her husband, and that all the mat- 
ters and things thus set up and contested were finally decided 
by the said court against the present plaintiffs, and the judg- 
ment afterwards affirmed by the Supreme Court, so that all the 
said matters and things have acquired the force and effect of 
the thing adjudged, and she formally interposes the exception 
fes judicata. She proceeds to allege that notwithstanding the 
41 VOL. XIX. 
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Westsnw Dis. opposition of creditors she recovered a final judgment against her 
pr ant al husband, which was also finally affirmed by the Supreme Court. 


The plaintiffs answered the petition of intervention by a ge- 

* neral denial, and they specially deny the authority of the thing 

" adjudged, and allege that she is bound by the act of renuncia- 
tion, of which a copy is annexed to the plaintiff’s petition. 
They conclude by praying that she may be adjudged to be 
bound by her said renunciation and that her mortgage may be 
postponed to that of the plaintiffs. 

Upon the issues thus made up between all the parties judg- 
ment was pronounced by the District Court against the hus- 
band for the balance of $55,333, with.interest at ten per cent., 
and in favor of the wife, sustaining her exception res judicata, 
The original plaintiffs, Plicque & Lebeau, appealed, and Ursin 
Perret alleges in his answer in this court there is error to his 
prejudice and that the judgment below ought to have been in 
his favor. 

The case therefore presents in this court questions quite dis- 
tinct as it relates to the two parties defendant and intervenor 
in the court below; and we proceed to examine it first as it 
concerns the husband, Ursin Perret; and secondly as to the 
wife : 

I. As against the husband, the plaintiffs claim a judgment 
for a large balance on fourteen notes signed by him, and which 
were given in evidence on the trial, being of even date with 
the act of mortgage, purporting to have been passed before a 
notary, 

It appears that previously to the trial the plaintiffs were or- 
dered ‘to produce their mercantile books which exhibit all the 
transactions between them and the defendant, between 1829 
and 1837, to be used on the trial.””> Some books were accor- 
dingly brought forward, but as appears by the affidavit of one 
of the plaintiffs, the books produced do not contain and show 
all the transactions between the plaintiffs and the defendant, 
but that they have other books not called for and which con- 
tain and show said transactions. It does not appear very 
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clearly whether the books not produced relate to transactions Wesrzay Dis. 


previously to 1829 or subsequently. Extracts from the books September ible’ 


produced on the trial were read in evidence by both parties. ““ZSuiy 


Various entries were extracted and come up with the record, 
from which it appears that most of the notes drawn by Ursin 


ve. 
PERRET ET Al. 


Perret and endorsed by Pajot Perret, dated April, 1831, and Where notes. 


are Lape in re- 
new 


payable in all March, 1832, had been renewed and other notes of those 
sued on, altho’ 


given in place of them, payable the following year. ‘The such renewal as 


between the © 


notes thus given in renewal are neither produced nor accounted parties may not 
for. Although the renewal as between the parties may not i o ae 
operate novation so as to affect the mortgage by which the ulti- affect the mort- 
mate payment is secured, yet we are of opinion that the plain- . . 
tiffs cannot recover without the production of or satisfactorily _ she 
accounting for the notes given in renewal. In relation to some on ee 


of the notes it appears from the books that more than one re producing or 
satisfactorily 


newal has taken place. The same original debt may subsist accounting for 
so far as the parties are concerned, but the new note is the best agfeorent me 
evidence of what really remains due. If not produced the 

judgment pronounced in the present case would not be a bar to 

a future action upon them. Bat in point of fact as it relates to 

some of the notes now sued on, it appears from the books that 

they were paid. It may be said that the plaintiffs have given 

credit for what has been paid, and now claim only.a part of the 

original amount. To that it may be answered, that such a 

mode of proceeding leaves the defendant completely at the 

mercy of the plaintiffs, and without the means of verifying 

whether all his payments have been credited. 

Under this view of the case, the judgment, so far as the de- 
fendant, Ursin Perret, is concerned, must be reversed and the 
case remanded. 

II. The case of Madame Perret, which we now proceed to 
examine, presents the question whether the exception res ju- 
dicata was properly sustained by the court below ;. and if not, 
whether her renunciation in the act now treated as one under 
private signature be valid and binding upon her. 

It is proper first to notice an objection made bythe counsel 
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.Wesrrex Drs, for the plaintiffs, which relates to the construction of the judg- 
‘ment pronounced by this court in the first case, as reported in 
mmews & the 10th volume of the Louisiana Reports, 304. It is contend- 
ed by him that the court reserved the question as to the legality 
ree validity of the wife’s renuncia'ion, and pronounced only ~ 
upon the character of the act by which it was evidenced ; de- 
claring it to be not an authentic act, and not proved as one 
under private signature by the production of the original. He 
maintains that the convention or contract may well exist in full 
force although the instrument by which it is evidenced may 
be null as a2 notarial instrument ;. and that the obligation would 
survive even the destruction of all evidence of it ; and that the 
Supreme Court did not decide on the validity of the agreement 
by which Madame Perret renounced her legal mortgage in 
favor of the plaintiffs, but merely that the act was not valid as 
an authentic one, because not executed in presence of two wit- 
nesses. The counsel refers to the following expressions used 
m the opinion of the court, to show that the question of right 
and obligation was reserved: ‘We have not examined whe- 
ther this act may be opposed to her as an act sous seing privé, 

because it was not urged.” 
Expressions such as that above quoted, cannot be properly 
In jodgibents regarded as controlling the formal judgments pronounced by 
Seat, a this court. The reasoning of the court is less to be regarded 
soning is less to than the final conclusion announced ; we are to enquire rather, 

be regarded, 

than the final What was done, than what was said, especially in an isolated 
a “a *" sentence which, when taken in connection with the context, 


when the de- may have quite a different meaning. It is true, this court ap- 
cree is positive, 


without any re- parently looked more to the form of the act, than to its sub- 

servation, it is 

reg judicata as Stance, perhaps upon the commonly received opinion, that the 

pn pte toon authentic form of the act in such a case was of the essence of 
every renunciation on the part of a married woman. After 
expressing the opinion therefore, that the act, being proved not 
to be authentic, could not be opposed to her, and that the re- 
cord showed the plaintiff’s, that is Madame Perret’s claim 


against her husband, and her legal mortgage on the premises, , 
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according to. the prayer of the petition, the court might well Wzsvza~ Drs 


regard that as not existing, which was not :hown to exist, and 
remark, that we had not considered it our duty to examine a 
question, which the parties had not iaised, to wit: what would 
be the result, if the act had been insisted an as one under pri- 
vate signature. The court proceeded to affirm the judgment of 
the district court in ‘all its parts. If it had been the intention 
of this court to reserve the question now presented, the judg- 
ment below would have been modified, as is our uniform prac- 
tice. But such was not the case, and we are bound to con- 
sider the judgment of the district court, as forming that of this 
tribunal, just as much as if it had been copied into our formal 
decree, affirming that of the court below. 

We proceed then to enquire, what was litigated and adjudi- 
cated in that case, and whether the same matters and questions 
are again agitated in this, between the same parties? If so, 
the court below did not err in sustaining the exception, and if 
not, the question still remains open in this case, whether the 
appellee, Madame Perret, has validly postponed her mortgage 
to that of the appellants. 

The judgment pronounced in the case of Madame Perret 
vs. Plicque & Lebeau, which was affirmed by this court, was 
‘‘that the plaintiff’s renunciation contained in the act of mort- 
gage described in her petition, be rescinded and annulled, and 
that the said act, together with the order of seizure and sale 
and other proceedings had upon the same, be forever can- 
celled, quashed and set aside so far, as the plaintiff is concerned 
in the same; and that the injunction sued out in this case be 
made perpetual,” &c. The petition in that case alleged, “that 
the obligations pretended to be stipulated in that act, and the 
renunciation therein made, are so far as she is concerned, null 
and void: Ist, because she never knowingly consented to the 
same; 2d, because her signature to the act was obtained by 
fraud, surprise and deception, &c.; 3d, because the said obliga- 
tions and renunciations, although they should appear to have 
been consented to by her, are in themselves, so far as they are 
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calculated to prejudice her rights, null and void, inasmuch as 
the said obligations and renunciations are intended to have the 
effect of making your petitioner contract as the security of her 
husband, which is not permitted to be done either directly or 
indirectly.” ‘* She therefore prays, its nullity may be declared 
by the court.” In the answer to the petition of injunction, 
Plicque & Lebeau aver, that the act, on which the order of 
seizure and sale had been obtained, ‘is sufficient in law to 
bind the parties thereto ;—that the said act ought to have its 
full effect, and the plaintiff bound by the stipulations and re- 
nunciations contained in the said act,”’ &c. 

Thus we see, that on the part of Plicque & Lebeau the vali- 
dity and binding force of the contract. and renunciations of 
Madame Perret are asserted, and on her part their nullity is 
averred not only on the ground of a want of consent voluntarily 
given with a full knowledge of her rights, but because the 
principal obligation therein contracted, and the renunciation 
are prohibited by law, inasmuch as she thereby becomes the 
security of her husband for a debt of his contracting. 

Let us next enquire, what are the questions, which the 
pleadings in the present case present for adjudication, and 
whether they be identical with those already settled by the 
first judgment. 

Plicque & Lebeau bring their action against the husband 
upon the same notes, secured by the same mortgage, which 
they sought to enforce by the order of seizure and sale in the 
former case. The same instrument, which was in that case 
pronounced not authentic, is now insisted upon as an act under 
private signature. The wife intervened as above stated, urg- 
ing, that so far as it concerns her and her title to the property, 
brought into marriage and purchased under her judgment of 
separation, her renunciation had been declared null and void, 
and the judgment pronounced in the suit against her husband 
contradictorily with the plaintiffs, and in that case forms the 
authority of the thing adjudged between the parties. This is 
denied in the answer of Plicque & Lebeau, who further allege, 
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that the intervenor is bound by her act of renunciation, and Wxsrzaw Dis. 


they pray, that she may be so declared, and that the mortgage 
by her claimed may be postponed to that of the plaintiffs. 
Of the four requisites to constitute the authority of the thing 


adjudged, to wit: identity of the thing demanded, identity of - 


the cause of action, identity of parties, and of the capacities 
in which they act, no doubt can exist in this case, except ‘as to 
the two first. 

The object or thing must be the same. What are we to 
understand by the object or thing? ‘Il faut,’’ says Touillier, 
‘‘ suivant les jurisconsultes Romains, que ce soit le méme 
corps, la méme quantité, s’il s’agit de choses corporelles ; le 
méme droit, s’il s’agit de choses incorporelles ;”’ ‘‘ idem cor- 
pus, quantitas eadem, idem jus.” X. Toul. 144. 

The right in controversy in the first case, which was ‘claimed 
by Plicque & Lebeau, and denied by Madame Perret, was 
that of seizing and selling certain Jands and slaves, to pay their 
debt in preference to the wife under her mortgage or claim. 
That right of preference, it was asserted, was conferred by an 
agreement on the part of Madame Perret, entered into before 
a notary and two witnesses, which was binding upon her. 
This was denied by her, and the nullity, not only ‘of the act as 
one purporting to be authentic, but that of the contract or 
convention itself, which it evidences, as prohibited by law, was 
insisted upon by her. ‘This convention or agreement formed 
the cause of action, causa petendi. ‘Il ne faut pas confondre 
la cause de la demande avec les moyens de la prouver. Cette 
confusion serait une grande erreur. Que faut-il donc entendre 
par la cause de la demande, causa petendi? Car le mot est 
un peu vague. Il importe beaucoup d’en déterminer le sens 
précis. C’est, dit Neratius, la cause prochaine de |’action— 
causa proxima actionis,—et non pas l’espéce ou le genre 
@action qu’un plaideur choisit pour demander en justice la 
chose qu’il réclame : car deux actions différentes peuvent avoir 
la méme cause : la méme cause peut produire plusieurs actions. 
Si la chose demandée est la méme, la seconde action quoique 
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Wasrenx Drs. différente de la premiére, doit donc étre repoussée par vant 
September,1841- tion de la chose jugée.”” X. Toullier. No. 161. 
4 In the first case, the creditors Plicque & Lebeau adopted the 
vB. summary proceedings by order of seizure and:sale, alleging 
venner ™* ™ that their act of mortgage imported a judgment confessed ;—in 
the present case, they resort to the ordinary action, and if no 
other question had been decided but the authenticity of the act 
purporting to have been passed before De Armas, no doubt 
can exist as to the right of the plaintiffs, to change their form 
of action. 
But in the first suit Madame Perret interposed by way of in- 
junction, insisting that her rights could not be affected by a 
contract not only null in its form but its substance, as above 
stated.. In the present case, she comes forward in a different 
form, by intervention, and presents the same question, and by 
answer to her intervention the plaintiffs again insist upon the 
validity of the contract of Madame Perret and of her renun- 
ciation of the laws in her favor, even considered as evidenced 
No matter in by act under private signature. But no matter in what form 
what form of of action or proceeding, whether by petition or exception or 


action or pro- 


eg intervention, the question may have been presented, if the 
er eution 
exeuption or in- Same question, once judicially decided between the parties, be 


th , 
ae may again agitated, it is sufficient to create the presumption result- 


— ‘ee Mag from the thing adjudged, and forms a complete bar. 


same Rent ‘“‘Exceptio rei judicate obstat, quoties inter easdem personas, 

once j , ree 

decided —_ be- eadem questio revocatur, vel alio genere judicii.’’ ‘ 
en the par- : 

ties, “> again The able argument of the counsel for the appellant, which 


agit d, it iS has heen ably answered, has failed to convince us, that the 


~alie prey question touching the obligatory force of the contract on the 


Suna uslved the part of Madame Perret, and the validity of her renunciation, is 

and forms a Still open. On the contrary, we are of opinion, that the court 
complete bar. below did not err in sustaining the exception. 

It is therefore ordered, adjudged and decreed, that the judg: 

ment of the District Court, so far as it relates to Francaise 

Pain, wife of Ursin Perret, be affirmed with costs, and so far 


as concerns the said Ursin Perret, that it be annulled and re- 
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versed, and that the case be remanded for a new trial as to him, Wasrwax Drs 
and that the costs of the appeal be borne by the plaintiffs and pe tent 


appellants mia 34 A 
ve. 


wAasex’s 
ieurns, f. p. c. 


FUSELIER’S HEIRS, f. p. t. os. MASSE’S HEIRS, f. p. ¢ 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR ‘THE PARISH OF 


BT. LANDRY, THE JUDGE OF THE SEVENTH PRESIDING. 


Property received as a donation from the Spanish government by one of the 
spouses does not enter into the community ; but remains his separate pro= 
perty and descends to his heirs as such. 


The rights of the original parties to this suit were determin= 
ed by this court in a former appeal. See the case of Fuselier, 

f. m. c., vs. Masse et al., f. p. c., 4 La. Rep., 423. g 

By the decree of this court the plaintiff was entitled to take ; 
one-half of the community property of which Magdalaine 
Masse, f. m.c., died possessed, and the defendants the other 
half; and the case was remanded in order that a partition be 
made accordingly. 

The whole matter having been referred to the parish judge — 
to make the partition, he completed the same and returned his 
report into court. - 

The defendants made opposition on the ground that the re- 
port and partition gave to the plaintiffs more than one-half of 
the property to be divided. 

The contest turns on the question whether two tracts of land 
in Prairie Bass, and which sold for $2670, were community 
property, or the separate property of Etienne Sam Fuselier ¢ 

42 VOL. XIX: 
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Wesrzax Drs. If the latter, the plaintiffs were entitled to the whole, as they 


SeprembersW841- inherited all of his estate, through their father, whom he 
FUSELIER’S 


adopted. 

The district judge from the evidence produced, decided that 
these two tracts of land belonged to the community, and on 
bringing their proceeds into the mass with all the other pro- 
perty an equal division was decreed between the parties. The 
plaintiffs appealed. 


Gibbon, for the plaintiffs and appellants. 
Crow & T. H. Lewis, for the defendants. 
Martin, J. delivered the opinion of the court. 


The plaintiffs are appellants from a judgment, which directs 
the division of two tracts of land, granted by the Spanish go- 
vernment to Etienne Sam Fuselier, f. m. c., as part of the 
community between him and his wife. This case was before 
us at September term, 1832, (4 La. Reports, 423,) when we 
decreed that the then plaintiff was entitled to one half of the 
estate, real and personal, of which Magdalaine Masse, died 
possessed, and the defendants to the other half; and that the 
cause be remanded to the District Court, in order that a partition 
be made of said estate pursuant to this decree. Accordingly 
the District Court directed the parish judge of the parish of 
St. Landry to make the partition. This officer considered that 
the words “estate, real and personal, of which Magdalaine 
Masse died possessed,’’ as not including any land which was 
the separate property of the husband; but confined them to 


. the property common to both spouses. He'therefore directed 





that the two tracts of land which had been granted by the Spa- 
nish government to Etienne Sam Fuselier, the natural father of 
the ancestor of the present plaintiffs, and by the former given 
to the latter, should not be included in the partition as commu- 
nity property. The report and partition made by the parish 
judge was set aside in the District Court on the opposition of 
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the defendants; these two tracts of land being considered a8 Wusremy 
f th i 
part of the community. — 
The District Court in our opinion erred. On the dissolution “re 
of acommunity the property which each spouse owned before = 1#EEN. 


its inception, and that which he acquired by inheritance or do- _ Property re- 
nation during its continuance, is to be resumed by him or his *cived #8 8 do- 
heirs. The plaintiffs had therefore an exclusive right to these etree a 


two tracts of land, which their ancestor had received as a do- the spouses does 
not enter into 





nation from his natural father, who had adopted him. The the community; * 


partition of the parish judge was consequently incorrectly set oa —e 


pro- 

aside. ~~. “> 
It is therefore ordered, adjudged and decreed that the judg- heirs as such. 

ment of the District Court be annulled, avoided and reversed; 
and it is further ordered and decreed that the report and par- 
tition of the parish judge, filed in this case, be homologated and 
take effect: the costs of the appeal to be borne by the defen- 
dants and appellees; and those of the District Court and 


making the partition to be paid by ‘he estate.. 


MILLER vs. LELEN. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF sT. 


MARTIN, THE JUDGE THEREOF PRESIDING. 


Where a citizen peaceably takes possession of a portion of public land or 
domain, to which no private claim is set up, and improves it, none but the 
government can disturb him, in the possession of what he has actually in- 
closed. 


This is an action of trespass, claiming damages for injury 
done to the plaintiff's inclosures and property. He alleges 








th i A 








832 
Sone zsTemn.Dis. that the defendant has illegally, wrongfully and repeatedly 
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~~ pulled down his fences, and turned in his cattle on the pastures 
of plaintiff, to his damage, $2000; for which he prays judg- 
ment, and that the defendant be required to desist from his 
illegal conduct in trespassing on his premises. 

The defendant pleaded the general issue; and averred he 
was in the habit of pasturing his cattle and stock on a trem- 
bling prairie belonging to the United States government, until 
lately, when the plaintiff illegally drove off 80 head of cattle 
with his slaves and dogs, and so worried and injured them that 
he lost about 20 head. He prays that the plaintiff’s demand 
be rejected, and that he have judgment in reconvention for 
$500 in damages. 

Upon these pleadings and issues the case was-tried before 
the court and a jury. 

The plaintiff showed that he was in. possession, and had 
inclosed the land or premises about which this controversy 
arose, and that the defendant pulled down his fences and let in 
his own cattle to graze and pasture thereon. It also appeared 
that a portion of the land inclosed was public domain, &c. 
There was a verdict and judgment for the plaintiff of one 
dollar in damages, and the defendant appealed. 


Morse, for the plaintiff. 


T. H. & W. B. Lewis, contra. 


Garland, J. delivered the opinion of the court. 


The plaintiff alleges the defendant has illegally and wrong- 
fully, at different times, broken down his fences and turned his 
cattle into his pasture, causing him damages to the amount of 
$2,000. .The defendant says, that for three years previous to 
this suit, he has been in the habit of placing his cattle and 
horses for pasture on a prairie tremblante, which is land that 
belongs to the United States, that he placed upwards of eighty 
head of his cattle there, and the plaintiff caused his overseer 
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to-have them driven off by his slaves, with dogs, in conse- Wsrsaw ‘Dit 
“a quence of which, a number of them died or were lost, for 
which he claims five hundred dollars ia reconvention. = 

It appears from the testimony, the plaintiff has a large tract  =#%=*. 
of land lying on the Lac Pegnier. He has made a fence on 
5 his land from the front to the rear, and by extending it across 
the public domain, a distance of about twenty-three arpents, 
f it reaches the sea marsh, which is there impassible, and thus 
| incloses a large space, to the exclusion of the neighboring in- 
habitants, which he uses asa pasture. It is further shown 
“that there are gates and a passage left through this inclosure 
for the use of the public,” and that the prairie thus inclosed is 
accessible by a circuitous route around the marsh, a distance 
of nine miles. Plaintiff made this fence in August, 1837, the 
defendant advising him how to make it, so as to economize 
? pieux and inclose the greatest quantity of land. After the 
fence was made, defendant wished to have the right of pas- 
turing his cattle within the inclosure, to which plaintiff would 
not agree to, whereupon defendant broke down the fence and 
put his cattle in. This he repeated several times, and in 
February, 1840, this suit was commenced. On the part of the 
defendant, no particular damage has been shown by driving 
out his cattle. The jury found a verdict of a dollar for the 
plaintiff, from which the defendant appealed. 

The case has been submitted without argument, or any 
other than general points filed. 

It is unquestionably true, that a portion of plaintiff’s fence 
> is on public land, and if proceedings were commenced against 
him by the government of the United States, under the acts 
of congress, it is possible he might be dispossessed, but that 
does not give the defendant a right to take the law into his 
own hands, and break down the inclosures which have been 
peaceably made by the occupant. The letter of the law does 
not allow any man to take exclusive possession of the public 
domain, but the lenient spirit in which it has been’ adminis- 
tered, has, we may say, universally tolerated it. In this case 
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a. Drs the defendant advised and aided the plaintiff in making the 

fence on the public domain, and he now complains of his ex. 

coma clusion from the benefits of it, rather ungraciously. He has 

woors, no claim to the land or any right of servitude upon it, of which 
we are informed. 


Where a a We are of opinion, that if a citizen peaceably takes posses- 
tizen peaceably . A lic d x hitch i 
takes posses sion of a portion of the public domain, to which no private 


- . ‘pout lic Claim is set up, and improves or incloses it, no one but the 


a ee United States and its officers have a right to disturb him in the. 
o W ich 


private = is possession and enjoyment of the portion he has actually in- 


set up, and i 
aunt it, an e closed. This possession is one of inches, and cannot extend 


aa ae beyond the actual inclosure by fence, hedge or some other 


turb him, in the 
possession ——- 


what he hasac- The judgment of the District Court is therefore affirmed 
tually inclosed. | ” 
with costs. 


GUIDRY vs. WOODS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH Oy 


8ST. LANDRY, THE JUDGE OF THE SEVENTH PRESIDING. 


The certificate of purchase from the Register and Receiver is not final evi= 
dence of title out of the government, when it is shown, the entry and ‘pur- 
chase was improperly allowed ; although generally such certificates are con- 
sidered as sufficient evidence of a sale from the government, as to form the 
basis of a petitory action. 


The Register and Receiver are to decide on the fact, that the applicant for a 
pre-emption is in possession, and has cultivated the land within the previous 
year ; but if they undertake to grant a pre-emption to land, which the law 
declares shall not be granted, they are acting on a subject matter clearly not 
within their jurisdiction. 
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The commissioner of the general land office, under the supervision of the pikes al ae 
secretary of the treasury, has the power to declare, what lands, according to “# wth 


__ 


law, are liable to entry or location by pre-emption rights or floats; and may 
cancel the certificate of the Register and Receiver in this respect. 


The evidence and deposition of the Land Commissioner, of cancelling the 
Register and Receiver’s certificate of entry and purchase of land, not liable 
by law to be sold or entered as pre-emption rights or floats, is admissible in 
proof of these facts. 


In a petitory action, when the defendant exhibits the best title, he will be en- 
titled to final judgment in his favor, and not merely one of non-suit. 


This is a petitory action, in which the plaintiff claims 126 
acres of land on Bayou Beuf, which he alleges is in possession 
of the defendant ; that he purchased the land from the United 
States as evidenced by the Register‘and Receiver’s certificate 
and receipt, in Township 3, South; Range 3 East of the basis 
Meridian line; and that the defendant has illegally taken pos- 
session, asserts title, and has committed waste to his damage 
$1000. He prays judgment for the land and that he be quieted 
in his title and possession thereto, and for his damages. The 
defendant pleaded the general issue. He avers, he settled on 
and cultivated the land in contest, by a residence as an actual 
settler, being the head of a family, over 21 years of age, and 
a housekeeper; and that he was in the actual occupancy of 
said land for more than four months preceding the 22d June, 
1838, which entitles him to a settlement right thereto, under 
the act of Congress, passed the 22d June, 1838; that he has 
proved up his settlement and pre-emption right, but that the 
Register and Receiver, in violation of law, and disregarding 
the instructions of the Commissioner of the General Land Of- 
fice, permitted the entry of this land under a floating right. 
That the plaintiff has never produced the written consent for 
the entry of said land in any form or shape, and had no right 
to enter the same. He further avers, that he has appealed 
from the acts and decisions of the Register and Receiver to 
the Commissioner of the general land office, and the object of 
this suit is to arrest his proceedings and obtain a judgment by 


virtue of the certificate of said officers. He prays, that the 
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bs tic sal Due plaintiff’s demand be’ rejécted; and that he be confirmed in 
———— his claim to the land. A 


Upon these pleadings and-issues the cause was tried. 


The deposition of the Commissioner of the general land 


office was offered to show, that the certificate of the Register 
and Receiver was cancelled, and the land not liable to entry, 
&c., which was rejected by the court, and a bill of exception 
taken. 

The District Judge was however of opinion, that the plain- 
tiff failed to make out a sufficient title to enable him to recover, 


"gave a judgment of non-suit, from which he appealed, 


Linton & Voorhies, for the plaintiff and appellant. 


Swayzé & T. H. Lewis, for the defendant. The defendant 
made due proof of his pre-emption in the land office at Ope- 
lousas, under the act of Congress, approved 22d June, 1838, 
and tendered the money which was refused, because the town- 
ship map was not returned, and the entry of the land could not 
be perfected. 16 La. Rep., 84. , 

2. The plaintiff’s title is null and void, because his entry 
was illegal. There was no legal survey of the land, and it 
was not liable to entry. 

3. Admitting, the plaintiff had a right to locate his float on 
any vacant land, he could not legally locate it on the lot in 
question. The act of Congress of the 19th June, 1834, gave 
a right to locate 80 acres only elsewhere, and not 126, as was 
the case here. 

4. The plaintiff’s entry and purchase was in violation of the 
regulations of the land office. See Land Laws, Vol. 2d, 593. 
Land Instructions, Vol. 2d, 591. ' 

5. The entry of the plaintiff is illegal and void, because the 
right to locate 80 acres elsewhere, as a float, under the act of 
19th June, 1834, requires the location to be made at the time 
the quarter section is paid for, on which the right accrued; 
which was not done. Instructions and opinions relative to 
public lands, 2. Vol. 595, 418, 619 to 634. 
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6. The original pre-emption, out of which the plaintiff’s float Wasrsew’ Dis. 


grew, was forfeited, and so declared at the general land office. 
The act of 19th June, 1834, expired by its own limitation in 
1836, and this pre-emption was not determined and approved 
until 1837. 2 Zand Laws, 594. 


Bullard, J. delivered the opinion of the court. 


The plaintiff asserts title to a lot of ground, containing one 
hundred and twenty-six acres and 3-100 of an acre, being in 
township 3, South Range 3, East of the Basis Meridian on 
South of latitude 31, which he complains has been taken pos- 
session of by Martin Woods, the defendant to his damage, and 
he prays, that the title may be decreed to be in him. 

The defendant, after denying generally the allegations in the 
plaintiff’s petition, alleges, that he, the respondent, long since 
in person settled on, inhabited and cultivated the lot of land 
sued for. That he was an actual settler on said land, and head 
of afamily, and above twenty-one years of age, and a house- 
keeper on the 22d day of June, 1838, and for four months pre- 
ceding, commencing on the 22d February, 1838. That by 
reason of the premises, the title to said land vested in him by 
virtue of an act of Congress, approved on the 22d June of that 
year, entitled an act to grant pre-emption rights to settlers on 
the public lands. That he fully proved all the foregoing facts 
before the Register and Receiver at Opelousas, but that those 
officers, in violation of law and in disregard of the positive in- 
structions of the Commissioner of the General Land Office 
permitted the entry of said land by virtue of a floating right. 
That the plaintiff never produced his written consent to the 
entry of said land. That the defendant has appealed from the 
decision of the Register and Receiver to the commissioner of 
the general land office, and the object of this action is to defeat 
that appeal. 

There was judgment for the defendant as in the case of non- 
suit, and the plaintiff appealed. The appellant has not favored 
us with any arguments either written or oral, and relies, we 

43 VOL. XIX. 





71841 


4 
we. 
‘woons, 
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Wesrznx Drs. presume, upon the evidence of his title in the record. The 

cana appellee, in answer to the appeal, prays, that the judgment 
—" may be amended and rendered final in his favor, instead of one 
woors. of non-sulit. - 

It is shown conclusively, that the purchase or entry by the 
plaintiff has been upon opposition or appeal, annulled and de- 
clared void by the commissioner of the general land office, 
and that decision approved by the secretary of the treasury. 
This decision is founded upon several grounds, one of which 
is, that a township plat, duly approved of the township in 
which the land is situated, did not exist in the office at the time 
of the purchase ; and another, that the float of the plaintiff was 
not located at the same time, that he availed himself of his 
principal pre-emption right as an actual settler, according to the 
construction put upon the act of Congress by the land depart- 
ment. This decision was communicated to the Register and 
Receiver at Opelousas, and the commissioner in a subsequent 
communication, remarks: ‘This office having upon a refer- 
ence of the case of Hypolite Guidry and Celeste de Lafosse 
decided, that the floats of either of those individuals could be 
located on T.3, S. R. 3, E. and in a letter of the 17th Novem- 
ber, communicating to you that decision, and having, notwith- 

iiaseeiaiedel standing permitted the floats of those individuals to be located 
of — purchase in said township, and one thereof on lot 72, T. 3, S. 3, E., 
et te Be- above mentioned, this office on the 18th of December last, for 


gister and Re- 


ceiver is notthose reasons and others mentioned in that communication, 
final evidence of / 

title out of the cancelled certificates 1917 and 1918. Said tract therefore, 
government, : ‘ . 1 . : 
when it is being public land, no reason is seen, why the claim of Martin 


shown th t : r 
and mentee ei Woods should not have received some action at your hands; 


allowed. °per'y and it is accordingly returned for yout examination and deci- 
iy sake. om” 

a cpl we It is clear, that the mere certificates on purchaae; such as are 
cient evidence eXhibited in this case, are not final evidence of title out of the 
the orerument government ; although this court has generally considered 
basis of a petic them sufficient evidence of a sale from the government, as to 


tory action. be the basis of a petitory action. Such certificates are liable 
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to be cancelled by the land department, when they are shown Wesrerx Dis, 
not to have been fairly and legally obtained. The decision of ak oa 
the Register and Receiver, in the absence of fraud, would be ae ' 
conclusive as to the facts, that. the applicant for the land was § Woons. 


then in possession, and of his cultivation of the land within the a The ee 
P a eceiver 
previous year; because these questions are directly submitted are to decide on 


Y the fact, that the 
to those officers. Yet if they undertake to grant pre-emptions applicant for a 


to land, on which the law declares they shall not be granted, ge ot 

i j 2 ithin and has cultivat- 

then they are acting upon a subject matter clearly not within =e 

their jurisdiction ; as much so as a court, whose jurisdiction within the pre- 

: vious year; but 

was declared not to extend beyond a certain sum, should at- if they under- 
i take t t 

tempt to take cognizance of a case beyond that sum. 13 Pe- \veemption te 


and, which the 
ters, 498. law ’ declares 


The evidence further shows, that the certificate was not a = A... 
; : ranted, ey 
granted or the entry made until long after the act of Congress of te acting on a 


aie ; bject matt 
1834, under which it purports to have been given, had expired pr wane 


: +mitati in their juris- 
by its own limitation. The purchase appears to have been ¢iJt" J 
made in virtue of a pre-emption float, under the act of Con- 


gress of the 19th June, 1834, and the certificate of purchase 
bears date May 3d, 1838. The construction put upon that law 
at the department has always been, and the instructions to the 
Registers and Receivers conformable to it, that these floating 
rights, as they are called, to eighty acres, under the act, must 
be entered and located at the time of entry of the tracts, on 
which such floating rights accrued, and that these floats are 


liable to the same disabilities, as the original pre-emptions, un- PR ——_ 
der which they accrued, and which the law requires to be lo- general land of- 


‘ ' fice, under the 
cated before the commencement of the public sales, which shall supervision of 


, aye : : th tary of 
include such original pre-emption tracts. Public Lands, Part tne wananiien 


a : ‘ the power to de- 

II. Opinions and instructions, 633 et seq. ze olaae whtn lana 
We do not doubt the authority of the commissioner of the — 
er are liable to en- 

general land office, under the supervision of the secretary of try or location 


A ‘ by pre-empti 
the treasury, to decide upon questions such as that presented see oa 


by the case of Guidry, relating to the true construction of the the eriete a 

F : B e Register and 
act of Corigress, and declating void a certificate of purchase of Hessians ti this 
lands, which the law forbids to be sold or disposed of ; although respect. 
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Westerx Dis, the Register and Receiver alone have jurisdiction to decide 
September 18Al. Who is entitled to # pre-emption, that is to say, as to the suffi- 


er ciency of proof of settlement and cultivation under those acts. 


waons, 4 La. Rep. 549; 6 Idem, 12. 

But even if the land department had decided otherwise, we 
held in the case of Jourdan et al. vs. Barrett et al., 13 La.Rep. 
41, that the decision of the secretary of the treasury, under 
the back-concession or pre-emption laws, approving the opera- 
tions of the surveyor general, in making the apportionment 
among different claimants, was not conclusive upon the legal 
rights of the parties under the act of Congress. The same 
principles apply to other officers, who do not act judicially. 
The present case can hardly be distinguished from that of 
Marsh & Miller vs. Gonsoulin, so far as concerns the right of 
the defendant. 16 La. Rep. 84. 

The court, in our opinion, erred in rejecting the written 


ie wane oe evidence of the cancelling of the plaintiff’s certificates, and 

an eposition as ae 

Of the land com- the depositions of the commissioner of the general land 

missioner, of 

cancelling the office. 

. and The certificates having been declared null by competent 

tificate of entry authority, and being evidently void under the act of Con- 

and purchase o : : : ah fl 

land not liable gress, which forbids the disposition of the public lands, 
law to b : : 

= age entered until a township plat duly approved shall be returned to 

ne age: seg the officer, and on other legal grounds, it is clear, the 


is admissible in yJaintiff exhibited no subsisting title to the locus in quo. 
roof of these 


cts. The defendant insists upon his right to a final judgment, 
In a petitory , ; : ai 
action, when the instead of one of non-suit. Although this court disclaims any 
defendant exhi- . ° : : 
bits the best right to decide upon the question, whether the evidence of 
entitled te fine? OCCUPANCY and cultivation be sufficient to entitle the defend- 
in his ant to purchase as a pre-emptioner, yet we do not see, why 


Sanr, and not : : dog 
merely one of there should not be final judgment against the plaintiff, and 
non-suit, ° P . . 
the defendant be protected in his possession against any 
future action upon the same pretended title. Without de- 
ciding therefore, that the defendant has a valid title against 
the government or any other person, we think his title better 


than that exhibited by the plaintiff. 
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It is therefore adjudged and decreed, that the judgment Wzsrenw Dis. 
of the district court be reversed and annulled, and ours is, = 
that there be final judgment against the plaintiff, and that —<—e 


he pay the costs of both courts. DUPRE ET AL. 





PERRET ET UX. vs. DUPRE ET AL. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF 


8ST. LANDRY, THE JUDGE OF THE SEVENTH PRESIDING. 


Interest cannot be recovered for rent arrear from the time it became payable, 
but only from judicial demand. 

So a party is not bound to repair the leased premises when it can only be done 
but by erecting new buildings. ‘The adverse party may annul or put an end 
to the lease. 


This is an action to recover two instalments of rent of $500, 
each, and to annul the lease for the balance of the term. 


The plaintiffs show that Madame veuve Miramond, now 
wife of F. Perret, leased a store, adjacent buildings and lot of 
ground, to Messrs. Follain, Fux & Co., for six years, from the 
16th March, 1838, at $1000 per annum. Soon after the com- 
mencement of this lease, the lessees sold their stock of goods 
with the lease, to Messrs. Dupré, Jubertie & Tiney, who are 
and have ever since been in possession. 

The present suit is for rent due from the 15th September, 
1839, to 15th March, 1840, $500; and from March 15 to 15th 
September, 1840, $500. The plaintiffs pray for judgment for 
the sum claimed, with’ the landlord’s privilege on the goods 
and property in the premises; the annulment of the lease, and 
for general relief. 
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The defendants admitted the lease, but averred that the 
plaintiffs failed to put the leased premises in the necessary 
repair and condition, to entitle them to rent; that on the con- 
trary, the store house cracked and leaked to such a degree that 
it became dangerous to stay in it, and caused great damage to 
their goods. That they repeatedly called on the plaintiffs to 
repair the said house, which they neglected and refused to do. 
They expressly aver that they have suffered damage to the 
amount of $2000, for which they pray judgment in reconven- 
tion. 

It appeared from the evidence, that after the defendants 
occupied the house for some time, the brick store sunk and 
the wall cracked so much that it was deemed impossible to 
repair the building, without replacing it by anew one. On 
this fact being communicated to the plaintiffs, they declined 
making or attempting to make repairs, and tendered to the 
defendants a dissolution of the lease. The latter continued in 
the premises, without attempting any repairs on their part, 
during the time for which rent is now claimed. . 

There was judgment for the plaintiffs, for the amount of 
their demand, with 5 per cent. interest, and the landlord’s 
privilege on the goods, and annulling the lease. The defen. 
dants appealed. 


Swayzé, for the plaintiffs and appellees, insisted they were 
not bound to make repairs, which are shown to have been im- 
practicable; and are not liable for damages when the accident 
or interruption of the lease was beyond their control. The 
defendants could only demand its dissolution. But are bound 
to pay rent as long as they continue to occupy the leased pre- 
mises. 


T. H. & W. B. Lewis, for the defendants, maintained 
the lessors were bound to make all necessary repairs, and to 
warrant the lessees in the enjoyment of the leased premises; 
and the lessors are responsible in damages for loss occasioned 
for want of repairs. 


re 
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Morphy, J. delivered the opinion of the court. 


In 1836, the plaintiff, then Madame Miramond, leased to 
the commercial firm of Follain, Fux & Co. acertain brick 
store in the town of Opelousas, at the corner of Main and 
Bellevue streets, together with several out houses and depen- 
dencies, for the space of six years, to begin on the 16th of 
March, 1838, at the rate of $1000 per annum, payable semi- 
annually. This lease was subsequently transferred to the 
present defendants, who accepted the same and put them- 
selves in the place and stead of the original lessees. This suit 
is brought to recover two instalments of the rent that became 
due on the 15th of March, 1840, and on the 15th of Septem- 
ber following. By a supplemental petition, the plaintiffs 
prayed for a dissolution of the lease, by reason of the failure 
of defendants to pay their rent. The answer, after admitting 
the transfer to defendants of the lease of Follain, Fux & Co., 
avers that the principal part of the property thus leased is a 
large brick store house, in which they have constantly kept on 
hand a large stock of dry goods, groceries, hardware, &c.; 
that said store house, from the badness of the materials of 
which it is constructed, or of the workmanship, is so cracked 
in several places that it is in danger of falling down, and from 
the wind and rain passing through it by the roof and walls, has 
become almost useless, and has caused great damage to the 
goods and merchandize of the defendants ; that the plaintiffs, 
although frequently requested to make the necessary repairs 
have constantly neglected and refused to have them done; that 
the defendants are not bound to pay any rent until such repairs 
are made; but are entitled to damages tothe amount of $2000, 
which are prayed for in reconvention. The plaintiffs had a 
judgment below in their favor, and defendants appealed. 


It appears from the evidence that the house is in such a 
situation as not to be susceptible of being repaired, and ren- 
dered safe; that it must be pulled down and entirely rebuilt; 
the foundations have given way and sunk, and the walls are 
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cracked in several places, but such as it is, the defendants 
have occupied it during the twelve months for which the rent 
is now claimed, and continue to occupy it asa store. In the 
month of July, 1840, the impracticability of repairing the 
house having been ascertained, plaintiffs proposed to annul the 
lease. This was not assented to, and onthe 9th of August 
following, the defendants wrote a letter calling on the plaintiffs 
to make the necessary repairs, and advising them that if they 
refused to have them done, they would cause the house to be 
repaired at the plaintiffs’ expense, and retain the amount ex- 
pended, on the rents due or to become due. No complaint is 
made of any loss or damage sustained up to that period, which 
was but a few weeks before the expiration of the time em- 
braced by plaintiffs’ claim; and long before writing this letter 
they had notified plaintiffs through their agent that they would 
withhold the rent until the repairs were made, but not a word 
appears to have been said about any claim for damage done to 
their goods. Had the repairs been practicable, and had they 
been done either by plaintiffs or by the defendants themselves, 
we may well infer from their letter that they would have 
continued to occupy the store without pretending to any in- 
demnity. The defendants having consulted their undertaker 
about their repairs, and understanding that they could not be 
made, purchased them a lot and had astore built on it for 
their use. In this situation of things they do not complain of 
that part of the judgment which decrees a dissolution of the 
lease; but they insist that they are entitled to an indemnity. 
The damage done to their goods appears to have been incon- 
siderable, and is not shown to have been sustained during the 


time for which rent is now claimed. From the testimony we 
are inclined to believe, that it happened subsequently. 
Whether any indemnity is due at all, after the defendants have 
refused to dissolve the lease, and have continued to occupy 
this store in its crazy condition; well knowing that it was not 
susceptible of being repaired, is a question which will present 
itself when the rent accrued subsequently, will be demanded 
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of them. The judgment below is however erroneous, in al- phone Drs, 
lowing interest on the instalments of the rent claimed from par nates aw 
the time they became due. It should have been allowed only". 


from the day of the judicial demand. . PRESCOTT ET AL. 


It is therefore ordered, adjudged and decreed, that the ae 


judgment of the District Court be affirmed, except as relates ll = = 
to the interest of five per cent. on the amount claimed, which re — 
is hereby allowed only from the third of June, 1841. The | from jue 


vid , 
costs of this apppeal to be borne by the plaintiff and appellee. —_ 


PUMPHREY vs. PRESCOTT ET AL, 


Appgat FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF 


ST. MARY, THE JUDGE OF THE DISTRICT PRESIDING, 
Appeal for delay, and judgment affirmed with the maximum of damages. 


The plaintiff obtained an injunction to stay an execution is= 
sued on a judgment for $1745 78, which the defendants had 
obtained against him, and were proceeding to execute. 

The only question raised was as tothe right of the clerk to 
endorse on the execution the description of the property mort= 
gaged, when it had been left blank in the petition. There was 
judgment dissolving the injunction, with five per cent. damages 
and ordering the seizure undet execution to proceed. The 
plaintiff appealed. 


Anderson, for plaintiff, submitted the case: 
T. H. & Wm. B. Lewis, contra. 


Bullard, J. delivered the opinion of the court: 
44 VOL. XIX: 
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Wzsrzax Drs. The present appellees, Prescott and others, having recovered 
= pres sthahaeaa judgment against W. Pumphrey, the latter obtained an in- 





sayrene junction to stay proceedings on an execution issued thereupon, 
steura. on the allegation, that although it was alleged in the original 
petition, that the debt sued for, was secured by mortgage, yet 

the property mortgaged was not designated, and the blank left 

in the petition was never filled up, yet the clerk undertook on 

the back of the execution to point out, what property should 
be seized as mortgaged, consisting of a slave and some horned 

cattle. He denies the authority of the clerk, thus to designate 
property to be seized, and alleges, that he had other property, 
which he had offered to give up to the sheriff, to satisfy the 
execution. No evidence having been given on the trial in sup- 
port of these allegations, and it appearing that the property 
first pointed out was in fact mortgaged, and that the plaintiff in 
injunction had no other property, the injunction was properly 

dissolved. The plaintiff has appealed evidently to gain time. 
The judgment of the District Court is therefore affirmed 

with costs, and ten per cent. damages on the amount of the 

judgment enjoined. 











BIENVENU os. SEGURA. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 


ST. MARTIN, THE JUDGE OF THE SEVENTH PRESIDING. 


A receipt of full payment by the original payee to the maker of a note, of- 
fered against the holder, will be disregarded, when shown to be collusive, 
and when it is contradicted by the other evidence. 


This suit is on a promissory note for $2000, signed by the 
defendant, with his marque ordinaire; and payable to the 
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of one F. Prados, son-in-law of the maker, on demand; Western Dis. 
“— ; gore y ” September,1841. 
who endorsed it to the plaintiff. a snes 
There were various defences set up, which with the material 
f.cts and evidence, are fully stated in the opinion of the court. S#6UBa. 


BIENVENU 
v8, 


There was judgment for the plaintiff for $575, after allowing 
the credits marked on the note in figures, which were admitted. 
The defendant appealed. 


Voorhies, for the plaintiff. 
_ Morse, for the defendant and appellant. 


Morphy, J. delivered the opinion of the court. 


This action is brought on a promissory note of $2000, drawn 
by the defeadant to the order of one Ferdinand Prados, and 
by the latter endorsed over to the plaintiff. The answer avers, 
that not bei ig able to read or write, the defendant cannot say, 
whether the note sued on issigned with his mark or not, and 
requires strict proof; that if defendant ever signed any such 
note, it was given through error and without any valid conside-. . 
ration. He further avers, that being ignorant of his rights, he 
has paid a sum of $1424 18 on the said note, which is marked 
in figures on the back of the same, and for which he prays 
credit. In an amended answer the defendant avers, that he 
has paid the full amount of the note sued on, and prays to be 
dismissed from the suit. The plaintiff had a judgment for 
$575 82, the balance due on the note; and the defendant ap- 


pealed. 
On the trial, the credits in figures on the back of the note 4 receipt of 
were admitted ; the defendant then produced a receipt of Fer- ~ Fo 


dinand Prados, the payee, to prove that he had paid the balance *! payee to the 
a : ; maker of a note, 

of the note; it is dated the 15th of Janvier, 1840. This re- offered against 
P ; : the holder, will 

ceipt we cannot but view as a collusive attempt between the be disregarded, 
deal hen shown t 

defendant and the payee, his son-in-law, to defeat the plaintiff’s }-'conusiveand 


. . . . - . when it is con- 
claim. It was no doubt considered in that light by the judge Wace tt | by the 


below; although it purports to have been given long before other evidenee. 
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this suit was instituted, the defendant, whose answer betrays 
such a desire to employ every possible means of defence in 
his power, says not a word of this receipt. It is only in his 
amended answer, filed two months after, that he pleads full 
payment. Two disinterested and reputable witnesses testify 
however, that after the note had become the property of the 
plaintiff, she had it presented for payment to the defendant by 
her son; this was some time in August, 1840. The defendant, 
on that occasion, acknowledged he owed the balance due, and 
never pretended, until sued, that he had paid more than $1424 
18 on account; nor did he say, that it was given without con- 
sideration. He expressed a desire, not to pay more on it, add- 
ing, that it would be an injustice to his other children: not- 
withstanding the ignorance of the defendant, of which so much 
care has been taken to inform us, we believe, that had he really 
paid the balance yet due on this note, he would have required 
its production and delivery. The appellee has prayed for 
damages for the frivolous appeal. We think her entitled to 
them; but as the delay obtained by the appeal is inconsider- 
able, we will allow only five per cent. on the amount due. 


It is therefore ordered, that the judgment of the court helow 
be affirmed with costs and five per cent. damages, 
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KEMPER’S HEIRS vs. HULICK. Wasienen: tial 


September,1841. 
APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT FOR THE PARISH ———————— 


KEMPER’S HEIRS 
OF ST. MARY, THE JUDGE OF THE SEVENTH PRESIDING. ‘v8. 
| HULICK, 


\ Where the vendor and vendee live in the same house, possession follows 
title. 


So where the son was possessed of a slave, who was assessed in his name, 
and lived in the common dwelling with his father at his death, and his widow 


took the slave with her when she removed: Held, that she was the legal pos- 
sessor. 


' This is a possessory action. The plaintiffs, heirs of the late 
Nathan and Nancy Kemper, claim a slave, which they allege 
js in the possession of the defendant. The case has once, 
already been before the court, vide 16 La. Rep., 44. 


The evidence showed that William Kemper, husband of the 
{ defendant and son of Nathan, in his life time brought the slave 
Stephen from Rapides, and put him on his father’s p!ace where 
they all lived and worked together. After Wm. Kemper’s 
death, his widow (the defendant) continued to reside in her 
father-in-law’s family for a length of tirae, and when she re- 
moved, about the 9th of April, 1837, took the slave Stephen 
with her, as her own property. In November following the 
plaintiffs instituted this suit to recover the possession of said 
slave. The evidence concerning the ownership of the slave 
is recapitulated in the opinion of the court. 


There was judgment for the defendant and the plaintiffs ap- 
pealed. 


Splane, for the plaintiffs. 
Gibbons, contra. 


Morphy, J. delivered the opinion of the court. 


| ‘This case, which is a possessory action, had been remanded 
for trial on its merits in last September term. It comes up 
again on an appeal taken by the plaintiffs. We have examin- 
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Western Drs. ed the evidence and concur in the opinion formed from it by 
Sepiember:\841- the inferior court. It appears that the boy Stephen, whose. 
eee HEIRS possession is claimed by the heirs of the late Nathan Kemper, 
uULICK. was brought into the parish of St. Mary by his son, William 
Kemper, the husband ‘of the defendant, on his return from a 

visit paid to his uncle in Rapides in the early part of 1824. In 

that same year this slave was declared by William Kemper to 

be his, and was placed on the assessment roll as such, to the 

knowledge and without any objection on the part of his said 

father ; the possession of this slave thus clearly proved to have 

been in the defendant’s husband at that time, has never ceased 

to exist from aught that appears in the record. He lived with 

his father during his life time. After his death his widow and 

child continued for some time in the family, until the defendant 

removed to some other abode and took away the boy with her. 
“a We have held that when a vendor and vendee live in the same 
poo “o. ea house, possession follows title ; 3 Martin, N. S., 337. William 
feretosien fol- Kemper does not appear to have ever divested himself of 
whatever title he may have had to this slave in 1824, when he 

returned from Rapides with him in his possession. The cir- 

cumstance that ‘the widow of William Kemper suffered the 

slave Stephen to be inventoried among slaves of the estate of 

Nathan Kemper, the father, and signed the inventory, may 

have its weight in a dispute about the title ; but it does not, in 

our opinion, affect the acquired possession of W. Kemper. If 

it is at all to be considered in this suit, it is counterbalanced by 

the consent given by the late Nathan Kemper, that Stephen 

should be set down on the assessment roll as belonging to his 


son. 
It is therefore ordered and adjudged that the judgment of 
the District Court be affirmed with costs. 
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HAYS vs. HAYS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF ST. 


MARTIN, THE JUDGE THEREOF PRESIDING, 


The lower one of two adjacent'estates, owes a servitude to the upper one, of 


allowing the waters to pass off from the latter through the natural grains 
over the land of the former. . 


If the proprietor of the lower estate obstructs the natural flow of the waters of 
the upper estate he will be compelled to remove such obstructions at his 
cost. 


This is an action instituted by Elizabeth Hays, the proprietor 
of the upper estate, to compel David Hays, the owner of the 
estate below her, to remove certain obstructions made by cut- 
ting ditches on his land, which damup and prevent the waters 
from running off her estate, through the natural drains and 
channels over the back part of his land into the marsh or 
swamp in the rear. She alleges the defendant has caused her 
damage in the deterioration of her land and injury to her crops 
of $1000, for which she prays judgment, and that the defen- 
dant be compelled to remove the obstruction and allow her the 
servitude she claims. 


The defendant pleaded the general issue ; and averred that 
the ditches he made, so far from injuring were a benefit to 
plaintiff’s land, &c. 


The evidence showed that the natural drains from the plain+ 
tiff’s plantation is over the defendant’s; and that the latter cut 
a ditch across the natural drain which stopped the waters from 
running off, and caused them to overflow the plaintiff. Pre- 
viously to making this ditch the waters passed off freely through 
the natural drain. 


There was judgment requiring the defendant to remove the 
obstructions complained of and he appealed. 


Voorhies, for the plaintiff. 


Morse, contra. 
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Morphy, J. delivered the opinion of the court. 


The petition sets forth that plaintiff is the owner of a plan- 
tation of three and a half arpents front by forty in depth, adja- 
cent to and lying above a tract of land owned and possessed 
by the defendant. That from the situation of these tracts of 
land; the one belonging to the defendant being below, owes to 
the other owned by plaintiff, a servitude to receive all the wa- 
ters which run naturally from it; and which are drained into 
the marsh or swamp beyond or below the tract of defendant; 
that the land of the plaintiff has always been drained in the 
manner described, that is to say, by natural drains conveying 
the waters from it through the land of defendant to the sea 
marsh ; that without any legal right soto do, the defendant has 
obstructed and altered the natural course of said waters by 
digging and making or causing to be made a large ditch across 
the same, which runs parallel with the dividing line between 
the two estates, and thereby causes the plaintiff’s plantation to 
be inundated whenever it rains an unusual length of time; 
that owing to the large mass of waters thus thrown on the land 
of plaintiff it necessarily becomes much depreciated by being 
rendered useless and unfit for cultivation. The petition con- 
cludes with a prayer that defendant be ordered to remove this 
obstruction to the natufal drains of the plaintiff’s land; and 
moreover be decreed to pay a thousand dollars in damages. 
The defendant avers that he has cut a ditch on his own land 
which he had a right to do; that said ditch far from injuring 
the plaintiff has aided in draining her land; that plaintiff has 
offered to assist in cutting said ditch provided it should be 
common to both, and that his land owes no servitude to that of 
plaintiff but what he has always been willing to allow. The 
inferior court ordered a survey of the premises to be made and 
after hearing the cause decreed the removal of the obstruction 
complained of, but allowed no damages. The defendant ap« 


pealed. 





ee oe 











OF THE STATE OF LOUISIANA. 353 


‘The evidence in our opinion sustains the judgment rendered Wesrzaw Drs. 
in this case. It shows the relative position of the two tracts Seientersans 
and the illegal act of defendant in obstructing the natural drains scm 
of plaintiff’s land, but the latter complains that she did not ob- asTmarzs. 
tain below, the damages she was entitled to and prays that the oe 


judgment be amended accordingly. We have examined the one of two adja- 
cent estates, 


record on this head and find in it nothing which could justify owesa servitude 
the allowance of any damages. One witness who speaks of of atlotieg po 


injuri is di > pe- Waters to pass 
the injurious effects of this ditch, says that he knows of no pe- Vatrs | ye 


cuniary loss sustained by the plaintiff; that her husband is a me a the 

. . J . na 
wheelwright by trade, and that their children commonly culti- over the land of 
vate a field of only four or five arpents; the same witness says, » —— pro- 
it is true, that plaintiff’s land is worth about $525, and that its prictor of the 
ower estate ob- 


value is diminished about one-fourth in consequence of the structs the natu- 
ral flow of the 


rippling of the waters, but he adds that in the event of the waters of the 
waters being restored to their natural channel, the land would a 


: * . * : led to remove 

immediately recover its former value. No evidence is to be such obstrue- 

found of any real loss sustained by the appellee. tions at his cost. 
It is therefore ordered and decreed that the judgment of the 


District Court be affirmed with costs. 


: 
LEFEBVRE vs. LASTRAPES. 
APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
on MARTIN, THE JUDGE OF THE SEVENTH PRESIDING. 


Where the evidence does not support the charges ina physician’s bill. the court 
will give such judgment as may appear reasonable and equitable from the 
proof and circumstances of the case. 


This is an action on a physician’s bill of $600,’ for medical 
45 VOL. xix. 
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Wistznx Drs, attendance of defendant’s wife and daughter. There is no 


a | 





LEFEBVRE 
v8. 


i . A ss 
‘ evidence in support of the item of $50, for attendance on the 


—— 


daughter; and it was shown that the plaintiff was called in with 


‘EASTRAPES. other physicians, to attend the wife with a fractured leg, which 


he unloosed, took off the old bandage and re-dressed, when the 
patient became better. . He made several visits at a distance of 
15 miles. 

After hearing all the evidence, the district judge concluded 


that the medical services of the plaintiff, were worth $146, 


From judgment thus rendered the plaintiff appealed. 


Voorhies, for the plaintiff. 
T. H. & W. B. Lewis, for the defendants. 
Martin, J. delivered the opinion of the court. 


The plaintiff is appellant from a judgment which reduces his 
claim for medical services rendered the wife and daughter of 
defendant from $600 to the sum of $146. There is no evi- 
dence of the services rendered the daughter nor of their value, 
although $50 is claimed. Their is but one witness testifying 


to the services rendered to the wife, and the statements of a ~ 


professional gentleman as to their value. 
It does not appear to us that the District Court erred in re- 


ducing the plaintiff’s demand to the sum for which judgment 
was given. 

It is therefore ordered, adjudged and decreed, that the judg- 
ment of the District Court be affirmed; and that the costs 
of this appeal be paid by the plaintiff and appellant. 




















—~ —— 
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BROUSSARD vs. BROUSSARD. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. MARTIN. 


A judgment which states that it was rendered by consent of parties; especially 
when it does not appear the defendant was ever cited or madea party to the 
suit, is legal. 

This court cannot receive as evidence, in a case, any thing which the judge 
a quo states in his opinion to have been proven. An admission of material. 
facts cannot be proved by any mention in the judge’s opinion, that such ad- 
missions were made. 


This is an action by Edouard Broussard, the son, against his. 
father, in the Court of Probates, to recover his deceased 
mother’s share of the community, and also the amount of her 
succession, which he alleges is $2100; besides $645 56, which 
he inherited from his grandmother. There was an amended 
petition setting up the latter claim, but no process of citation 
was issued or served, and no acceptance of service, or even 
judgment by default appears to have been taken. 

On this state of the case the judge of probates rendered 
judgment for the plaintiff, stating in the judgment, that it was. 
by consent of parties. The defendant appealed and assigned 
errors, apparent on the face of the record. 


Delahoussaye, for the plaintiff. 
Voorhies, for the defendant and appellant. 
Morphy, J. delivered the opinion of the court. 


The plaintiff claims from his father and natural tutor $2100, 
for one half of the community property inventoried ‘at the 
death of his mother, Marguerite Bonin, in 1821. He alleges, 
that in due course of law the whole property, which became 
common between the defendant and himself, as the sole heir 
and legal representative of his mother, was adjudicated to the 
former at the appraisement price of the inventory ; that by law 
the property, thus adjudicated to his father, remained specially 
mortgaged to secure the punctual payment of his hereditary 
portion in the estate of his mother, and that said mortgage im- 
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Western Dis, ports a confession of judgment, which entitles him to an im- 
September ,1841 | , - 
_-_______' mediate order of seizure and sale of the property mortgaged, 


Boe _©6Which he prays may be issued, By a supplemental petition 


sRovssaRD. the plaintiff represents, that his father has also received, as his 
natural tutor, $295 46 from his grandmother’s estate, and a 
further sum of $350 10 from the estate of his grandfather, 
Baron Bonin. He prays judgment for the sum of $2100, 
claimed in his original petition, with legal interest from the 
13th of June, 1822, and for the further sum of $645 56, received 


A judgment ° a : 
which dates that UY the defendant as aforesaid. On the very day, that this last 


. —— petition was filed, we find the judge rendering a judgment in 
y c e ° e . . . . e . 
parties; especi- conformity with its prayer, This judgment mentions, that it is 
ally when it - 

does not appear, rendered by consent of parties. On the same day, the record 


> —— shows a service of this judgment made on the defendant, and 


= —_ sae A the sheriff’s return of such service. The defendant appealed. 

illegal, From the proceedings exhibited in this record, it does not ap- 
pear, that the defendant has ever been a party tothem. He 
never appeared in court by filing any plea, exception or answer, 
nor does he appear to have been cited. No judgment can be 
rendered without citation to the party, and without acontestatio 
itis, resulting either from an answer, or froma judgment by 
default. We have often held, that this court cannot receive as 

Pept proper evidence for their consideration any thing which the 

as evidence in a judge a@ quo states in his judgment to have been proven. An 

case, any thing, sist i 

which the judge admission of material facts could not be proved by any men- 

@ quo states in , . . ’ o's ° . 

his opinion to tion in the judge’s opinion of its having been made. And 

have Deen Pro what is a consent, that a judgment be rendered, but an admis- 


sion of material .: intiff’ ? 
facts cannat ke Sion of all the facts necessary to make out the plaintiff’s case ? 


— by - This consent, which is the basis of the judgment, must appear 

mention in e * . « 

judge’s opinion, before us by proof, independent of the judgment itself, when 

that such admis- : ° . 

sions were the party prays for relief from this court ; otherwise the bare 

—. mention of such consent in the opinion of the judge of the 
first instance would conclude the suitors before him, and de- 
prive them of the privilege of litigating their rights in this tri- 
bunal; as no appeal lies from a judgment rendered by consent 


or on the confession of a party. Under this view of the case, 
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it becomes unnecessary to notice the other errors assigned, as Western Drs. 
September 1841. 
. apparent on the face of the record. tana sesacad 








f MELANCON’S 


: It is therefore ordered, that the judgment of the Court o ae 
3 Probates, of the parish of St. Martin, be annulled, avoided and A 
ROBICHAUD’S 


reversed, and that the case be remanded to said court, to be HEIRS. 
, proceeded in according to law, the plaintiff and appellee paying 
. | the costs of this appeal. 


% 








MELANCON’S HEIRS vs. ROBICHAUD’S HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF ST. 


MARTIN, THE JUDGE OF .THE SEVENTH PRESIDING. 


A warrantor in case of eviction of the purchaser, does not owe interest in the - 
same manner asthe purchaser who withholds the price of a thing which 
produces fruits. 

The warrantor who is not in possession of the property, is only bound among 
other obligations to reimburse the purchase money, or a proportion of it; 
and he owes interest after he is put in mora, or from judictal demand; or 
if the debt is unliquidated, only from the rendition of judgment. 


Fees which parties have to pay to their counsel, for asserting their rights in 

} courts of justice, have never been, nor can they be considered as costs, char- 
geable to the party cast. It is only taxed costs which a warrantor is bound 
to reimburse to his vendee. 

On the dissolution of injunctions under the statute of 1831, this court has 
sometimes allowed as damages, the expenses for professional services, which 
the creditor enjoined has incurred in setting the injunction aside, when im- 
properly obtained. 


This case has several times been before this court in various 
forms, and between different parties, but in relation to the 
same original matter. The last time it appeared in this court © 
it was remanded for a new tria!; on the question of the amount 
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Wesrrax Drs, Of damages the warrantors were liable to pay. See 16 La. 
Sepiember,1841. Renorts, 151. 


On the return of the case to the District Court, witnesses 
were called to prove the losses and damage the plaintiffs had 
sustained by the eviction of 3 arpents of land, making part of 
5 arpents purchased at the Probate sale of Charles Melancon’s 
estate, in 1819, by Dr. Duhamel. The eviction of these 3 
arpents, in the suit of P. Broussard against Duhamel, took 
place in 1824. The witnesses called, testified generally, that 
the land in question was worth $600 or $700 per arpent, at 
the time of the eviction; and that about $500 was expended in 
lawyers’ fees. 

The district judge took the sum of $650 per arpent as the 
value of the land, and gave judgment against the defendants 
for $1950 on account of the land, and $500 in damages on 
account of. lawyers’ fees. The defendants appealed. 

The plaintiffs and appellees prayed an amendment of the 


judgment, that they be allowed the sum of $1000, in addition - 


paid to John Brownson for his professional services in the 
many suits which grew out of the original sale and transaction, 
for all of which, the defendants were liable as warrantors. 


Voorhies, for the plaintiffs and appellees. 


T. H. Lewis & Morse, for the defendants and appellants. 


Morphy, J. delivered the opinion of the court. 


This case which was before us last September term, on the 
recourse in warranty of the heirs of Melancon against the 
heirs of Freme Robichaud, was then remanded in order to 
assess the value of the three arpents of land of which Du- 
hamel, the vendee of the heirs of Melangon, had been evicted 
in 1824: 16 La. Rep. 156. After hearing the evidence ad- 
duced by the parties, the judge of the inferior court allowed to 
the defendant’s vendors $1950, as the value of the three 
arpents in question, with interest at the rate of five per cent. 
per annum, from the date of the eviction, to wit: The 21st of 
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September, 1824, $500 for fees paid to John Brownson, Esq. Wesrerw Drs. 
to defend the suit occasioned by the eviction, and all legate 
MELANCON’S 
costs. The warrantors appealed. provers 
They do not complain of the amount they are decreed to vs 
,  ROBICHAUD’s 
pay as the value of the evicted part of the land sold by their = ams. 
ancestor to Charles Melangon, but they contend that interest 
on this sum was improperly allowed from the date of the evic- 
tion; the view they have taken of their obligation is,inour , 
fai ' na a 
opinion, correct. A warrantor in a case of eviction, does not in case of evie~ 
: A . tion of the pur- 
owe interest in the same manner as a purchaser who withholds chaser, does not 
the price of a thing which produces fruits; the interest in that eg fox egrniad 


case is due to the vendor, as an equivalent for the fruits which °° ** the pur- 





‘ chaser who 

the vendee is enjoying. It therefore runs from the time when Withholds the 

z 4 ; _ price of a thing 

the price itself should have been paid. But the warrantor which produces 
ruits 


who is not in possession of the property is only bound, among 
other obligations, to reimburse the purchase money or a pro- tor who fs not 
; +t : ; in possession 
yom of it; he owes interest on it ouly from me day of mt 
judicial demand, as in the case of an ordinary debt; if the sum only — 
. . i 4 2 among other 
to be reimbursed be certain; interest is due from the time the obligations to 
reimburse the 
P 


warrantor has been put in mora; if the amount be unliqui- purchase mo- 
ney, or a pro- 


dated as in the present case, then interest runs only from the portion of. its 
1 i i i and he owes in- 

date of the judgment fixing the proportion of the price to be Saat aie 
returned to the vendee. 8 Martin N. S. 185; 3 La. Rep. is put in moré, 
or from judicial 


395, 545; 12 Idem 314. Of this, the heirs of Melancon demand; or if 
‘ . ‘ : -_ the debt is un- 

cannot complain; their recourse in warranty against their liquidated, only 

sellers was open to them in 1824, when the eviction was pro- o- - eles 

nounced; they knew then or must be presumed to have ment. 

known the measure of damages they were entitled to, and in 

the same suit and at the same time, they might have obtained 

a judgment against their warrantors, for the sum which is now 

decreed to them. They are in the situation of an ordinary 

creditor who does not urge his claim, or is slow and remiss in 

the prosecution of it. Instead of exercising an immediate 

recourse against their sellers, they have thought proper to *. 

direct all their efforts against their vendee; their great object 


seems to have been to hold him to his bargain with them, 
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Westexn Drs. which is admitted: on all hands, to have been a hard one ; and 
en they have pursued it for a number of years with a tenacity and 


MELANCON’S perseverance worthy of a better result. Now that all their ef- 


HEIRS 5 4 a ; 
v8. forts against him have proved abortive, they resort to their 


— action against their sellers, and set up aclaim for interest which, 
in our opinion, is not sanctioned by law. C. of Pr., arts. 553 
and 554; 8 Martin, N. S., 612. 

The fee of $500, pail by the heirs of Melancon to their at- 
torney, appears also to us to have been improperly charged to 
the warrantors. By the old Civil Code, under which the sale 
by their ancestor was made, the buyer had a right to claim, 
Ist, the restitution of the price; 2d, that of the fruits or reve- 
nues, when he is obliged to return them to the owner who evicts 
him; 3d, all the costs occasioned either by the suit in war- 

Fees which a2'Y? against the buyer, or by that brought by the original 
parties have to plaintiff; 4th, in fine, the damages, when he has suffered any, 


a og — besides the price that he has paid; p. 354, art.54. The fees, 


serting their ‘ . : 5 y 
rights in courts which parties have to pay to their counsel for asserting their 
of justice, have rights in the courts of justice, have never been, nor can they 
never been, nor : Stags 

can they be be considered as costs, chargeable to the party cast ; it is only 


idered . : . . 
a? dao the taxed costs, which a warrantor is bound to reimburse to his 


a re vendee. ‘I'he fees paid for professional services cannot -either 
yon ae be allowed under the head of damages; the article just quoted 
costs whi 7 

warrantor _ is contemplates those which may result from the loss of the thing 


bound to reim- roe A i 
burse to his Sold, over and above the original price, propter rem ipsam non 


aw we habitam; Pothier, vente, p. 74, No. 180. We are not aware, 
lution of in- that fees which parties evicted have paid for professional ser- 


junctions under , ‘ ; . 
the statute of Vices, have ever, with the sanction of this tribunal, been 


1851, this cour charged to warrantors either as costs or as damages. If they 
, nea as were allowed in a case of this kind, why should they not be 
expenses _ for claimed in every suit? The obligation of a debtor on a note of 


ofessional L : : 
Pirvices, which hand, to pay his creditor, and not to put him to the expense of 


«gag = employing counsel, to collect his debt, is not less strong and 
Fate binding, than that of a seller, to give a good title, and to war- 
tion ag rant the same. It is difficult to distinguish between the two 
perly obtained, Cases. It is true, that on the dissolution of injunctions, this 
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court has sometimes thought proper, under the statute of 1831, Wzsrsaw Dis 


September,1841/ 


to allow as damages the expenses for professional services, ——————— 


which the creditor enjoined has incurred in setting them aside. 
In so doing, the court might have supposed, that they were 
carrying out the intentions of the law-giver, whose well known 
object was to punish the bad faith of debtors, who were daily 
impeding the execution of the judgments obtained against 
them ‘on the most frivolous pretences. But we ate not dispo el 
to go further; it is not long since, that we were called upon to 
allow damages to a third possessor, whose injunction was per- 
petuated on the ground, that he had been put to the expense of 
employing counsel, to arrest proceedings against him, which 
were illegal, and which should never have been carried on. 


17 La. Rep., 265. This claim we rejected as unsupported by 


law; we entertain the same opinion of that now, set up by the 
heirs of Melancon; but they are entitled to the amount-of 
$274 75, which they appear to have paid for costs in two suits 
relative to the eviction of the land. . 

It is therefore ordered, that the judzment of the District 
Court be annulled, avoided and reversed ; and now proceeding 


‘to render such judgment as should, in our opinion, have been. 


given below : It is decreed, that the heirs of Melancon do re- 


over of the heirs of Robichaud, their warrantors, the sum of 


two thousand two hundred and twenty-four dollars and forty- 
five cents, with five per cent. interest per annum on the same, 
from the 5th of May, 1841, until paid; with the further costs 
below to be taxed in this suit; those of this appeal ‘to be paid 
by the appellees. 


46 VOL. xIx, 


MELANCON’S 
HEIRS 
v3. 
ROBICHAUD’S 
HEIRS. 








Western Dis. 
September,\ 841. 





BLANCHARD 
vs. 
OASTILLE. 


CASES IN THE SUPREME COURT 
BLANCHARD vs, CASTILLE. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF sT., 


MARTIN, THE JUDGE OF THE DISTRICT PRESIDING. 


Conversations between the husband and wife out of the presence of the de- 
fendant, who was not privy to the sale or transaction to which they relate, 
are inadmissible in evidence. 

Threats and undue influence of the husband, to induce his wife to sign an act 
of sale of her paraphernal property to B., even if sufficient to annul it as 
between them, cannot affect the rights or be given in evidence against C., a 
bona fide purchaser from B. 

A bona fide purchaser, without notice, is not affected by fraud in his vendor, 
who has a legal title to the property sold. 

The possessor of slaves under a just title, in good faith, will be protected by 
the prescription of five years. 

This is an action.to recover a certain slave, named Celeste, 
and her two children, in the possession of the defendant. The 
plaintiff alleges, she was induced by the threats, violence and 
coercion of her husband, in the year 1829, to sell said slaves, 
who were her paraphernal property, to one B. Thibodeaux, 
with whom her husband colluded. That said sale was frau- 
dulent and without consideration ; purporting to be for $1000 
in cash, but in fact only cattle were received, and which were 
converted to the exclusive benefit and use of her said husband, 
then living. She prays, that the sale to Thibodeaux be de- 
clared null, and that the.defendant, who holds the said slaves 
without title, be decreed to give them up. The defendant 
pleaded the general issue ; and averred, that the sale to Thibo- 
deaux was valid and binding; and that he purchased them in 
good faith at the probate sale of Thibodeaux’s succession. 
That the fraud, violence and threats alleged by the plaintiff, 
wete without the knowledge of Thibodeaux, who wasa pur- 
chaser in good faith, and was not ground for the rescission of 
the sale even as to him. He pleads prescription. 

Upon these issues the cause was tried. The plaintiff offered 
parol evidence of the threats and fraud used by her husband, 
which was objected to and rejected. There was judginent for 
the defendant, and the plaintiff appealed. 
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T. H. & W. B. Lewis, for the plaintiff. 


Voorhies; for the defendant. 


Morphy, J. delivered the opinion of the court. 


The plaintiff seeks to recover a negro woman and two 
children, her paraphernal property, on the ground, that she 
was compelled by Alexander Lormaud, her husband, to sell 
them to the late Benjamin Thibodeaux; at the sale of 
whose succession they were purchased by defendant. The pe- 
tition alleges in substance, that in 1829, plaintiff’s husband en- 
deavored to persuade her to sell these slaves; that after repeat- 
edly and without success calling upon her to comply with his 
wishes, he threatened to abandon her and kill the slaves, if she 
did not consent to sell them; that being informed, that said 
Benjamin Thibodeaux was the person, to whom the sale was 
intended to be made, she advised him not to buy them, as her 
consent was obtained through coercion, and she should never 
consider herself bound by it; that notwithstanding this notice 
and the perfect knowledge he had of the means resorted to by 
her husband, to coerce her consent, the said Thibodeaux and 
her husband had a deed of sale prepared, which she was in- 
duced to sign as vendor by threats, marital coercion, and other 
illegal means ; and that, although the sale recites, that a thou- 
sand dollars were paid in cash, she received no part of said 
sum, but her husband received some cattle in payment of the 
price, which he sold and disposed of for his private use and 
benefit. 

The answer avers, that the sale from plaintiff to Thibodeaux, 
under whom defendant claims, was valid, and for a good con- 
sideration; that no fraud or collusion existed on the part of 
said Thibodeaux ; that if any threats or violence were used to- 
wards plaintiff by her husband, it was not to his knowledge, 
and that at all events they were not such, as should cause the 
sale to be rescinded. There was a judgment below in favor of 
_ the defendant, from which plaintiff appealed. 


Western Dis, 
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Wssreun Dis. On the trial, plaintiff offered to prove by several witnesses 
Rereabeni®e the allegations of her petition in relation to the threats of Alex- 


—_——- ander Lormaud, and the notice she had given Thibodeaux, 


casTitiz. that her consent was not free, and that she should not consider 
Dineeenetinns herself as bound by it; this testimony was objected to on the 


between _—the ground, that conversations between the husband and wife, out 
husband = and 


wife out of the of the presence of defendant, who was not privy to said sale, 


resence of th i ‘ i 5 - : 7 
Sbemas. a could not be given in evidence against him; the judge being of 


the sale > ce this opinion, a bill of exceptions was. taken, to which our at- 


transaction, to tention has been drawn. It appears to us, that the testimony 
which they re- ‘ ; ; ; 
late, are ‘= was properly rejected; but had it been heard, it could not, in 
missible in evi- Ane : ewe . : 

dence. our opinion, have assisted plaintiff much in her claim. Ad- 


I y= Me mitting, that the threats and undue influence alleged by her 


= a. have existed, and would have sufficed to annul the conveyance 
~ to sign an from her to Thibodeaux, the defendant, who is a bona fide pur- 
act of sale o : ; 

her paraphernal Chaser, without notice, cannot be thereby affected. He pur- 


ty to B. 
Peet caffeine? chased these slaves upwards of four years thereafter, at a 


——- hey public sale of the estate of a person having an apparently legal 
— — ro title, and has paid a valuable consideration. It has more than 
iven in evi- once been held, that a bona fide purchaser, without notice, is 
. Pie not affected by fraud in his vendor, who has a legal title to the 
‘ee from property sold. 8 Martin, N. S., 342; Thomas «s. Mead»; and 


I cal ng Miles vs. Oden et al.; Idem, 227; see also 6 Cranch, 133; 
out notice, isnot Fletcher vs. Peck. If such be the well established rule with 
. —y eg regard to fraud, we can see no good reason, why it should not 
= eee obtain in a case, where threats and violence are alleged, for the 


perty sold. = former as well as the latter are among the causes, which inva- 
lidate contracts between the parties to them ; want of consent, 
in both cases is the grouud, on which the nullity or rescission 
can be claimed, La. Code, 1813, and the equity and reason for 
protecting a bona fide purchaser, without notice, are as strong 
in one case as in the other. It is not unworthy of remark, that 
The possessor “ 7 
of slaves under the plaintiff has waited for more than five years, after the 
2 nit, “> /il| Slaves have passed out of the possession of Thibodeaux or his 
protected by 1,,: : : 
the prescription heirs, to bring her complaint. If every other defence had 
of five years. failed the defendant, he would be protected by prescription ; 
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for he has possessed these slaves under q just title and in good Wasrzax Dis. 


faith more than five years, before the institution of the present 
suit. La, Code, art. 3444. 

It is therefore ordered and decreed, that the judgment of 
th: District Court be affirmed with costs. 


CANAL BANK vs. FISKER. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 


ST. MARY, THE JUDGE THEREOF PRESIDING, 


A slight variation in setting out the name of a corporation will not affect the 
right to maintain the action, 


This is a suit on a promissory note signed by the defendant ; 
who excepted to the petition, because the plaintiffs sue by the 
style and name of the ‘*New Orleans Canal and Banking 
Company,” instead of the ** The President and Directors of 
the New Orleans Canal and Banking Company at Franklin.” 
This exception was overruled. The defendant pleaded a ge- 
neral denial; and judgment being for the plaintiffs, he ap- 
pealed. 


Maskell, for the plaintiffs. 


Anderson, for defendant and appellant, submitted the case. 


Garland, J. delivered the opinion of the court. 


This is an. action ona promissory note. The defendant ex- 
cepts that the ‘action cannot be sustained, the petition does 
not mention the President and the Directors of the said Canal 
and Banking Company at Franklin, where the note was made 


September 1841, 
CANAL BANK 


FISHER. 
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PARROTT ET UX. 
v8, 
EDWARDS ET AL, 
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payable.” T'he article 423 of the La. Code, says corporations 


must have a name given them by the Legislature, and in that | 


they must sue or be sued, although a slight variation in this 
name is not important. In this case the suit is in the name 
given by the Legislature, and the purpose of the exception 
seems to be to compel the corporation to append something to 
the name given by law. The exception is untenable and the 
appeal in our opinion frivolous. 


The judgment of the District Court is therefore affirmed 
with costs, and ten per centum damages. 





PARROTT ET UX. vs. EDWARDS ET AL. 
APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT FOR THE PARISH 
OF ST. LANDRY, THE JUDGE OF THE SEVENTH PRESIDING. 


Where a third person is interposed and sued as a trespasser, and disturbing 
the plaintiffs in their possession and title to a certain tract of land, and the 
vendors of the plaintiffs are called in warranty, they will be discharged and 
released, when it is shown the action against the immediate defendant is 
simulated, or when the suit fails or is not prosecuted as to him. 

This is an action by the plaintiff and wife, instituted in the 
first instance against one Edwards, who was their overseer, 
alleging he had entered and was committing waste on a tract 
of land which they had purchased from one Louis De Kerle- 
gand, for the sum of $6000, all of which was paid except the 
last instalment of $2,250, which was then due. They aver 
they are in danger of eviction, and pray that Edwards and 
De Kerlegand be cited; and that they have judgment declar- 
ing them to be the true owners of said land, and also for 
damages against Edwards; and further, that in case of evic- 





ee 
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us tion, they be released from the judgment of the instalment of Wesrzrw Dis. 
at the price now due, and recover $750 in damages; and finally, September, 18H. 
ais that the payment of this instalment be suspended, until De eee ina 
ne Kerlegand restore him to quiet and the peaceable possession spwanvs xr ax. 
si of said land. / 

to De Kerlegand appeared and pleaded the general issue, and 

he averred he made a good title to the land in question, which he 


conveyed to the plaintiffs: He denies specially that Edwards 
ed ever did, or has at any time disturbed the possession or title of 
the plaintiffs, and that he simply resided or was on the land as 
the overseer of the plaintiffs. He further states that he pur- 





chased the land from Wm. Wikoff, whom he calls in warranty} 
and prays that the demand of plaintiffs be rejected as collusive 
and fradulent with the defendant, Edwards. 

Wikoff appeared, defended the title, and called on his 
vendor. 

Edwards pleaded the general issue; avers he has cut tim 
ber from the public land in the neighborhood, but not from the 
locus in quo. He prays.to be dismissed. 

- Upon these pleadings and issues the cause was tried. 

On the trial, the plaintiffs made no attempt to try the case 

as against Edwards, but proceeded against De Kerlegand and 


’ 
- ee 


: his warrantor as if the disturbance had actually taken place. 

d Upon the pleadings and evidence, the District court gave 

is judgment for the plaintiffs, against De Kerlegand for $1,390; 
and in favor of the latter over against Wikoff for the same 

e amount. De Kerlegand and Wikoff appealed. 

: 7. H. Lewis, for the plaintiffs, contended: | 

1. The plaintiffs being disturbed in their possession of the 

4 land in question, had a right to sue the disturber and cite their 

. vendor, in the same suit. La. Code, arts. 2493 and 2495. 

; 2. The warrantors by appearing and contesting the cause 

: ’ on its merits, are precluded from objecting to the form of the 

f action. 


Swayzé, for the defendants and appellants. 














368 CASES IN THE SUPREME COURT 


Westen Dis, Martin, J. delivered the opinion of the court. 
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pamnorrerox, © Lhe plaintiffs brought this action against one Edwards, fot a 
trespassing on their land, by cutting down trees, and commit- 
ting other acts of waste, under a pretence of title, and 
threatening to evict them of a portion of their land. They 
made the defendant, De Kerlegand, their vendor and warran- 
tor, a party to the suit; praying that in case the court sustained 
the title or claim of Edwards, they may have judgment against 
De Kerlegand for part of the price of said land already paid, 
and released and discharged from the tl.ird and last instalment 
of $2,250 also due; and that De Kerlegand come in and 


V8. 
EDWARDS ET AL, 


defend this suit. The latter appeared and cited William: 


Wikoff, his vendor in warranty. 

The defendant, Edwards, did not deny cutting down some 
trees, but averred that the locus in quo was part of the vacant 
land of the United States, and that he committed no distur- 
bance or trespass on the plaintiffs’ land. 

The defendant, De Kerlegand, pleaded the general issue; 
averred that in the institution of this suit the plaintiffs col- 
luded with the defendant Edwards for the purpose of vexing 
him, (De Kerlegand,) and for the further purpose of delaying 
or avoiding the payment of the balance of the price of said 
land already due; that the defendant, Edwards, never claimed 
title to the locus in quo, and if he resided thereon, or does so 
how, it was with the permission and consent of the plaintiffs, 
whose overseer he is. 

Wikoff appeared and pleaded the general issue; and aver- 
ted he had a good and valid title, which he conveyed to De 
Kerlegand. 

The plaintiffs made no attempt to obtain judgment against 
the defendant, Edwards: But judgment was given in their favor 
against De Kerlegand, their vendor, and for the latter against 
Wikoff; both for the same amount. From this judgment De 
Kerlegand and Wikoff are appellants. 

They contend that the judgment is witra petitum, because 
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it was asked only on acontingency; to wit: the recognition Western Dis: 
of Edwards’ title, and this title has not been acted upon. aan ty 
The plaintiffs and appellees contend, that they and the ae 
appellants have brought the title of Wikoff under the considé- 274208 #7 4 
yatién of the court, and that it has been adjudged defective. 
It appears to us, that the defendants having pleaded the 


general issue, it behoved the plaintiffs to establish every alle- 








gation in the petition; the most material one of which was, 
the validity of the title of Edwards; and the defendants were 
called in for the principal purpose of protecting the plaintiffs 
by a successful opposition to the recognition of Edwards’ title 
by the court. This was the contingency on which the peti- 
tioners claimed judgment against the defendants. 

The petition did not allege any defect in the plaintiffs’s title, 
resulting from the invalidity of the titles of his immediate and 
mediate vendors, De Kerlegand and Wikoff. There was no 
necessity for either of the latter to produce or support his title, 
until Edwards produced one apparently good, and adverse. 

The suit, so far as Edwards is concerned, appears to be a 
simulated one; instituted for no other purpose than that of 
ingrafting thereon, an action against the appellants. This 
mode of proceeding cannot receive the countenance of this 
court; and must be at once repudiated. The principal sup- 
port, or contingency on which the action depended having 
failed, all that is accessary or dependant on it must share a 
like fate. 

It is therefore ordered, adjudged and decreed that the 
judgment of the District Court be annulled, avoided and re- 
versed ; and that there be judgment in favor of the defendants 
and appellants, with costs in both courts. 


47 vaL. Xie. 








370 


WEsTERN Dis. 
September,1841. 


WILLIAMS 
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BRASHEAR, 








CASES IN THE SUPREME COURT 
WILLIAMS vs. BRASHEAR. 


APPEAE FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH Of 
ST. MARY, THE JUDGE OF THE’ SEVENTH PRESIDING. 
It is not sufficient to show, that in point of fact no damage was sustained by thé 


neglect of the holder of a bill of exchange, to give notice of its dishonor, in 
order to hold the drawer liable after its acceptance. 


Where the drawer has no funds in the hands of the drawees, and has no right 
‘ to expect his bill will be paid, there being no commercial transaetions 
between the parties, notice of non-payment and protest is unnecessary. 


But where there are running accounts between the drawer and drawees, to in- 
duce the former to believe, his bill will be honored, he is entitled to notice 
of non-payment, although in fact he had no funds in the hands of the 


drawees. 


This suit was instituted on a draft drawn by the defendant 
on Bemiss Brashear & Co., in favor of the plaintiff, and pro- 
tested for non-payment at maturity ; but no notice of protest 
was given to the defendant or drawer of the bill. This case 
has already been before the court. See 16 La. Rep., 77. 

On the return of the case, the defendant proved, he had sold 
his molasses to the drawees at the time the draft was accepted, 
and had a running account with them; although it did not ap- 


pear there was any thing due, when the draft was at maturity. 


There was judgment against the plaintiff; and in favor of the 
defendant for his costs; the plaintiff appealed. 


Morse, for the plaintiff. 


Dwight, for the defendant. 


Bullard, J. delivered the opinion of the court. 


This case was before us at the last term, and was then re- | 


manded for a new trial on newly discovered evidence; 16 La. 
Rep., 77. The result of that trial was a judgment in favor of 
the drawer of the bill of exchange, on the ground of a want 
of notice of protest for non-payment; and the plaintiff in his 
turn has appealed. 





TI 





the 


r, in 


‘ight 


tions 


0 in- 
Otice 
f the 


dant 
pro- 
Otest 
case 


sold 
pted, 
t ap- 
arity. 
f the 


nm re- | 


6 La. 
vor of 
want 
in_ his 





OF THE STATE OF LOUISIANA. 371 


The sole question which the case presents is, whether the Wzsrzrx Dis. 
f ' September,1841. 
defendant, the drawer of the bill, which had been duly accept- .——_”_ 


ed, was entitled to notice of the failure to pay by the acceptors 9 W!hiAMs 


atits maturity. It is for the plaintiff to excuse the wantof Bnasuzan. 
notice, by bringing the case within the exceptions to the gen- 


eral rule. 
The evidence shows, that there were dealings between the 
drawer and acceptors of a mercantile character, and a running 
account. ‘I'he books were very loosely kept, but there was 
always a balance against the defendant. They show no trans- 
actions, it is true, between the parties during the time, which ci ye <9 
elapsed after the date of the bill, and before its maturity. But. ont in point of 
f : 3 ‘ ct no damage 
a witness, sworn on the last trial, deposes, that in the spring of was sustained 


. : by the neglect of 
1834, about the time the bill was drawn, two members of the the holder of a 


: bill of exch 
firm offered to sell to him some molasses, then at Belle Isle, on ¢6 give notice of 


, . Eo ; 
the plantation of Dr. Brashear, the defendant, which they said ani woe on 2 Fo 
i i in quantity to pay the drawer _ liable 
they had purchased of him, sulliciagh in quantity to pay ee 
witness’s claim upon the house, which was about $900.. He sa, 

. . ere the 
further understood, that in consequence of rains the molasses drawer has no 
funds in the 
hands of the 
one of the partners in a visit to Dr. Brashear, to ascertain who aes 
was to sustain the loss. ig Hag be 

° De 
It is not sufficient to show, that in point of fact no damage there being no 
commercial 
transactions be- 
. . . . t } > oT 
notice of its dishonor. The doctrine, well settled at the present en mand ted 
day, appears to be, as was substantially recognized by this 8°-paym-nt 


were lost during that summer, and he was asked to accompany 


was sustained by the neglect of the holder of the bill, to give 


and prot st is 
court in the case of Bloodgood vs. Hawthorn, 9 La. Rep., 124. unnecessary. 
But where 


that if the drawer of a bill of exchange has no funds in the there are run- 


ning accounts 

’ a _ 
. ; ° . rawer an 

there being no commercial transactions between the parties, Geawem, to ler 

notice of non-payment and protest is unnecessary. But when duce the former 

ei '. to believe his 

the drawer has a right to expect, that his bill will be honored, bill will behon- 


: ored, he is en- 
as when there are running accounts between the drawer and titled to notice 


. . ° ba . f si 
drawee, he is entitled to notice, although in point of fact he had aithough in fe 
i : e had no funds. 
no funds in the hands of the drawee, when me bill was drawn. ie tee Remade af 
The sound sense and justice of the exception are, that when the drawees, 


hands of the drawee, and has no right to expect it will be paid 
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Western Drs. the drawer knew, that he had no right to draw, and has the 
Seeennt strongest reason to believe, that the bill will not be paid, the 
a ae motives for requiring notice of the dishonor do not exist, and 
M‘KEROLLET AL, his case comes within the reason of the exception. Chitty, on 
Bills, 468, in Notes; 10 Peters, 572; 2 Brockenborough's 

Circuit Court Reports, 20. 

Tested by these principles, it appears to us, that the defend- 
ant, in the present case, was entitled to be notified of the dis. 
honor of his bill. Not only did there exist commercial deal- 
ings between him and the drawees, but the bill was accepted, 
and the drawees precluded thereby from denying the right of 
the defendant to draw on them, at least so far as it concerns a 
holder. We have been referred to no case, which carries the 
doctrine so far as to embrace a case like this, although in point 
of fact, there was a balance at the time against the drawer. 
He had a right to expect, that the bill would be paid at matu- 
rity, and was entitled to notice, in order that he might withhold 
any funds, destined to reimburse the acceptors. 

It is therefore adjudged and decreed, that the judgment of 
the District Court be affirmed with costs. 


M‘MILLEN vs. MSKEROLL ET AL. 
APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. 


The defendant in injunction injoining his order of seizure and sale, changes 
the proceedings from the wia executiva to the via ordinaria, when 
he prays for judgment against the debtor. In cases of this kind no damages 
should be allowed, and judgment must be given as in an ordinary suit. 


This is an injunction case. The plaintiff sued out an injunc- 
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e tion to restrain and injoin proceedings on an order of seizure Wester Dis. 
e and sale which had issued against a house and lot in the town inne 
d of Franklin, which he had purchased the 6th March, 1837, at "TEN 
n a sale made by order of the Court of Probates, to effect a par- "KEROLLET AL. 
8 tition between the said M‘Keroll and the heirs of Peter A. 

Dejarnett, deceased. M*‘Millen purchased the premises for 
| $3450, payable in three instalments, in April, 1837, 8, and 9, 
$+ with ten per cent. interest from the time each became due until 
1- actually paid. On the 18th May, 1838, the first instalment of 
l, $1150, remaining unpaid, M‘Keroll and others obtained an 
of | order of seizure and sale against the property which was in- 
a joined by the parish judge on the following grounds: 
16 1. The plaintiff in injunction had no notice of the seizure. 
nt 2. There is no oath annexed to the petition for the order of 
rf} seizure, | 
Us 3. That this instalment is liable to offsets and credits not 
ld allowed. 


4. Because the instrument sued on is a proces verbal and not 
of | an executory title. 

5. No order of seizure can issue except on a title importing 
a confession of judgment. 

6. The order is illegal and oppressive, being intended to ha- 
rass and injure him. 

He prays for an injunction to restrain all proceedings under 
said order, and also for judgment allowing him damages for the 
injury sustained. The injunction was granted by the parish 

judge, on the plaintiff giving his bond with security in the sum 

of $575. 

The defendants filed a written motion to dissolve the injunc- 
oF tion on the ground, among others, that the affidavit was insuf- 
ficient, the facts not being positively stated under oath. They 
also allege the injunction was wrongfully sued out and should 


S 
a“ be dissolved with damages, &c. The plaintiff filed a supple- 
ges mental petition setting forth some new circumstances, and reite- 
rating his former allegations. 
1c In March and April, 1839, the defendants filed two answers 
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nearly the same in substance, denying the plaintiff's allegations 
generally, and pray that they have judgment for the amount 
claimed in the petition for the order oi seizure, with mortgage 
and privilege on the property therein mentioned; and that the 
injunction be dissolved with full damages aud interest according 
to law for the wrongful suing out of the same. 

Upon these pleadings and issues the cause was tried. 


The district judge being of opinion that the injunction was 
wrongfully sued out, gave judgment dissolving it with ten per 
cent. interest on $3450 from the 23d June, 1837, until the day 
of its dissolution; and also ten per cent. damages on the same 
sum with costs, against the principal and surety in the injunc- 


tion. The plaintiff appealed. 
Dwight, for the plaintiff. 
Maskell §& T. H. Lewis, for the defendants in injunction. 
Morphy, J. delivered the opinion of the court. 


The defendants having sued out an order of seizure upon a 
mortgage retained by them to secure the payment of the price 
of a house and lot in the town of Franklin purchased by plain- 
tiff, the latter injoined the proceedings on various grounds 
which it is unnecessary to notice. The suit had been brought 
for the first instalment of the price, amounting to $1150, which 
had become due on the Ist of April, 1837, and which bore 
interest at the rate of ten per cent. perannum. The defen- 
dants made a written motion to dissolve the injunction, and 
prayed for damages under the statute against plaintiff and his 
surety. The plaintiff then filed an amended petition setting 
forth additional grounds in support of his injunction. About 
eighteen months after, the defendants put in an answer in which 
they deny all the facts set forth in the original and amended 
petitions, and pray that the injunction be set aside. They allege 
that the plaintiff is really and truly indebted unto them in the 
sum and in the manner set forth in their petition on which the 
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order of seizure issued, and that they are entitled to a privilege as Western Drs. 
vendors on the property therein described. They pray that pe spend 
they may have a judgment against the plaintiff for the afore- — 
said amount, and that the property mortgaged may be ordered ™‘KeRott erat. 
to be seized and sold to satisfy their demand, together with 
costs; and they pray moreover for general relief. 
On these pleadings, and more than two years after the in- 
junction had issued, the parties went to trial. In the mean- 
time two other instalments of the price having become due, 
the judge below dissolved the injunction, and decreed the 
plaintiff and his surety to pay to the defendants, ten per cent. 
per annum interest on $3450 from the 23d of June, 1837, to 
the day of the dissolution of the injunction, and ten per cent. 
damages on $3450, with costs of suit, and directed the sheriff to 
proceed as if no injunction had been obtained. Both plaintiff 
and his surety appealed. 
It is clear that even had the trial below taken place on a mo- 
tion to dissolve, and the court had thought proper to grant it 
and allow damages, they should have been awarded only on 
the amount due at the time the injunction was taken out. The 
obligation of the surety could not become more onerous pend- 
ing the suit in consequence of the other instalments falling due; 
and the statute authorizes this penalty only in relation to the 
amount actually injoined. But it appears to us that this case 
is not to be distinguished from that reported in 16 La. Rep., The dee 
101, in which we held that a creditor who has sued out an "ant in in- 


junction in- 


order of seizure, changes the proceedings from the via execu- Jani ga 
tivato the ordinaria, when he prays fora judgment against his sale, changes 

™ the proceedings 
debtor who has injoined his order of seizure. This he may from the viaez- 


‘ . ee nee 3 ‘ + ecutiva to th 
sometimes consider it his interest to do ; if, for instance, he is os cndiantiin 
> 


apprehensive that the injunction may be sustained, he may Sogn ie Aisi 


prefer taking this course to avoid instituting another suit for spe 
. . . . . or. nh cases 0) 
the collection of his debt; or if he wishes to obtain a general this kind no da- 


‘ : h 
mortgage on all the property of his debtor. In cases of this ea: 


kind, no damages should be allowed, and judgment should be ne 


given as in an ordinary suit. ordinary suit. 
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Westznn Dis, It is therefore ordered, adjudged and decreed that the judg. 
September:!8\- ment of the District Court be reversed; and proceeding now 
a ““ to give such judgment as, in our opinion, should have been 
peckourT. rendered below: it is ordered and decreed that these defen- 
dants in injunction do recover of John P. M‘Millen, the sum of 

eleven hundred and fifty dollars; with interest at the rate of 

ten per cent. per annum from the Ist of April, 1837, until paid, 

with costs below; those of this appeal to be borne by the ap- 

pellees ; and that the premises mortgaged may be seized and 


sold to satisfy this judgment. 





LABAUVE ET AL. vs DECLOUET: 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF ST: 


MARTIN, THE JUDGE OF THE SEVENTH PRESIDING, 


Where there are ambiguities in the boundaries and corners of a tract of land 
in controversy, between the defendant and plaintiffs, as vendor and vendees, 
occasioned by leaving blanks in the notarial act of sale, a private act 
previously executed between the same parties, will be received in evidence 
to explain and show the true boundaries and corners, when it is not incon- 
sistent with the notarial act. 


This is an injunction case. The plaintiffs were purchasers 
of a tract of land from the defendant, described in the no- 
tarial act of sale, ‘‘as situated in the parish of St. Martin, at 
Fausse Pointe, ata place called Les Isles ;” “having .... ar- 
pents front; starting from the upper line to .... arpents on the 
bayou Téche; and from the lower line to .... arpents of said 
bayou, with the whole depth from the above named limit, and 
funning towards the big woods to which the said land has 
rights, with all the houses, cabins, and other improvements.” 


=~ 




















aaa I adh 


OF THE STATE OF LOUISIANA. 


377 


The acto sale retained the usual mortgage and vendor’s pri- Wzsrzmw Dis. 


vilege. A balance of $2,865, remaining due and unpaid of 
the price, the defendant took out an order of seizure and sale 
which was enjoined on the following grounds: 


First—Because A; Mallet pére, the husband of Reiné 
Benoit, one of the parties to the act of sale and the order of 
seizure, was not made a party; nor did he authorize and join 
his said wife in the act of sale. 

Second—The property seized is not described in the notice 
of seizure or advertisement, as it is in the act of sale, nor is 
the description made with sufficient accuracy and certainty to 
form the basis of a judicial sale; not showing any particular 
quantity of land, or boundaries. 

Third—From the uncertainty in the quantity and boun- 
daries, no fair estimate could be made of the value of the land 
seized. 

Fourth—From the vague and indefinite description given, 
both in the act of sale and executory proceedings, if the 
sheriff was to offer the land for sale, he would not be able to 
make a title to the purchaser for any specific quantity. 


Fifth—That said order of seizure and the proceedings 
thereon are illegal, irregular, and cannot be carried into effect 
without causing great injury to the petitioners. 


Sixth—That the deed of sale conveys to them no specific 
quantity of land; the quantity in front and in depth is not 
stated, and that both this and the boundary are left in blank; 
they acquired no title which they could legally transfer or 
make use of, and therefore the sale is a nullity. 


That the defendant has failed and neglected to have said 
land surveyed, and the quantity and boundaries filled. up and 
made certain, as he was requested and bound to do'to complete 
the sale; they pray that said sale be cancelled and annulled, 
and the price returned to them with damages: and in default 
of this, that the defendant be decreed to complete the title by 
designating the quantity and boundaries, and filling up the 

48  voL. xIx. 


1844, 


LABAUVE ET AL. 


v8. 
DECLOUBT: 
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DECLOUET. 
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blanks in their deed of sale; and that this injunction be per- 
petuated, till the defendant complies with their demand herein. 


The defendant admitted the sale of the land as alleged; that 
the quantity was unknown, but the blanks were to be filled up 
subsequently, because the parties did not know the exact dis- 
tance from the Bayou Téche to a certain line which had been 
previously agreed upon as the front line; and which were to 
be filled up at any subsequent time, whenever the plaintiffs 
should require it, &c. He avers his executory process was 
regularly sued out, and that the injunction should be dissolved 
with damages. 

On the trial, among other testimony introduced by the 
parties, the defendant offered a private act of sale which had 
been executed by the parties describing the land more min- 
utely than the public act afterwards signed by them, in conse- 
quence of the blanks left in the latter. This instrament was 
objected to because nothing was admissible in evidence against 
an authentic deed. The objections were overruled and the 
document admitted, and a bill of exceptions taken. 


There was judgment for the defendant for the balance due 
on the price of the land sold; and ordering the blanks in the 
deed of sale to be filled up according to a plat of survey in 
evidence, and that the land be seized and sold to satisfy the 


judgment. The plaintiffs appealed. 


Voorhies § Morse, for the plaintiffs in injunction, insisted 
the defendant’s demand should be rejected on two grounds: 


Ist. Because the whole of the proceedings on which the 
order of seizure and sale is predicated, are defective, as well 
those preceding as those succeeding the order. The act of 
sale does not specify any certain object sold, but is in blank as 
to that; the order of seizure and sale directs no specific object 
to be sold, and the advertisement of the sheriff is equally un- 
certain. One of the plaintiffs being married no notice was 
ever‘served on her husband. 9 La. Rep. 548. 
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2d. Because the sale in question is null, and can have no Wzsrzrw Dis, 


effect against any o* the parties. Ina sale, the law requires 


September 1841, 


that the thing sold should be certain and determinate, without “4®4UY® BT AL. 


which, the contract would not be valid and binding. This 
sale does not give the description of the boundaries, nor the 
quantity of land sold; it is left in blank. The defendant has 
endeavored to cure the defect by parol evidence, but parol 
evidence is inadmissible to complete the sale. The sale was 
not signed by all the parties; Antoine Mallet, the husband, did 
not authorize his wife. Troplong No. 48-9; 9 Touillier No. 
460; 5 La. Rep. 460. 


T. H. Lewis, for the defendant and appellee. 
Morphy, J. delivered the opinion of the court. 


The plaintiffs sued out an injunction to arrest the execution 
of an order of seizure and sale obtained by defendant, in the 
exercise of his privilege as vendor of atract of land. After 
alleging various informalities in the executory proceedings, 
they aver that the deed of sale on which the order of seizure 
issued is incomplete and not valid in law, because it does not 
set forth the number of arpents in front and in depth, intended 
to be sold, nor the boundaries of the land; that the same have 
been left in blank so that they (the plaintiffs,) cannot set up 
any right or title to any definite price of property; that there 
has been no consent or agreement between them and defen- 
dant as to the quantity of land sold, the same not having been 
mentioned in the sale because it was unknown; that it was the 
duty of the vendor in order to make a delivery of the thing 
sold to cause a survey to be made, and the boundaries ascer- 
tained, so as to complete the sale and give them atitle toa 
specific tract of ground; but that he refuses and neglects so to 
do. They pray that their injunction be made perpetual; that 
the sale may be cancelled, and that defendant may be decreed 
to reimburse to them the part of the price already paid, to wit: 
$1800, with damages; and in case the sale be not cancelled, 


DECLOUET. 
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Wesrsrw Dis. they pray that defendant be decreed to complete their title to 
September,\84!- the land by filling up the blanks in the sale, after causing a 
LABAUVE ET AL- survey to be made at his expense, &c. The answer admits 


vB. 
i ECLOUET. 


that in the notarial sale of defendant to plaintiffs, there was 
certain blanks left, because the parties did not know at the 
time the exact distance from the Bayou Téche to a certain line 
which had previously been agreed upon as the front line of the 
portion of land thus sold; which blanks were to have been 
filled at any subsequent time whenever the plaintiffs should 
require it to be done. It avers that shortly after the execution 
of the sale, the defendant and plaintiffs by mutual consent and 
to save the expenses of a regular survey, called on one Mr, 
Gonsoulin who had in his possession a surveyor’s chain, and 
got him to run out and mark the front and one side line of said 
land at the place agreed upon; that the plaintiffs were then 
and there put in actual possession of the plantation, declared 
themselves perfectly satisfied with the same, and removed qa 
fence on their ground which they placed on the line as marked 
out by Gonsoulin: and that ever since they have enjoyed, 
claimed and possessed the same under and by virtue of said 
sale. The answer concludes with a prayer, that in case the 
order of seizure be set aside, judgment may be rendered ‘in 
solido against the plaintiffs for the balance of the price due to 
defendant; and should the sale be cancelled, that damages be 
awarded against the plaintiffs for the waste committed on the 
property during their possession. The injunction staying the 
executory proceedings was made perpetual, but the plaintiffs 
were decreed to pay to defendant the balance due on the price 
of the land, and the blanks in the authentic sale were decreed 
to be filled up in conformity with a plat of survey made pur- 
suant to a previous order of the court. The plaintiffs 
appealed. 

On the trial, the defendant offered in evidence a private act 
of sale of the same property, executed between the same 


parties a few days before the notarial one, and in which na- - 


tural objects are mentioned, showing the front line agreed 
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upon, a1 the bour'aries of the portion of Jand soll by de- Wrsrsnw Dis. 


fendant in the rear of a tract.adjoining that occupied by 
himself, on the Bayou Téche. 
ground that it made no part of the public act, that it was not 
binding on the parties who annulled it by passing a sale before 
the parish judge; that it was not signed by all the parties, and 
that it could not be used to vary, alter or even explain the 
public act; the judge admitted the paper in evidence, and we 


think correctly. Testimony to be sure could not have been gy 


heard to complete the sale by showing what was the thing 


September,1841, 


It was objected to on the “*PAUYE Brat, 


DECLOUET. 


Where there 
are ambiguities 
in the boun- 
daries and cor- 
ners of a tract 
of land in con- 


sold, but we can see no valid objection to written evidence of troversy _be- 


the kind offered by defendant. Writing is indeed required in 
relation to the proof of the sale of an immoveable, but noth- 
ing renders it absolutely necessary that all the essentials 
necessary to constitute a sale should be evidenced by the same 
instrument. In the agreement or sale under private signature 
it is mentioned that an authentic act of sale shall be passed as 
soon as Mrs. Antoine Mallet shall have obtained her husband’s 
authorization to make the contract. By the execution of a 
notarial deed before the parish judge, a few days after, the 
parties never contemplated that it should annul their previous 
agreement; their object on the contrary, was to confirm it by 
clothing it with more solemnity, and procuring the authoriza- 
tion of the husband of one of the purchasers who was a 
matried woman. If, inthe public act there be any omission, 
ambiguity or uncertaiaty, where can the intention of the con- 
tracting parties be more properly looked for than in the 
original agreement which such public act was intended to 
place among the records of the country? It is true that in the 
la‘ter act the parties might by consent, have modified their 
first contract ; in such a case, the last deed would undoubtedly 
have been the best and exclusive evidence of their agreement; 
but here there is no contradiction whatever between the two 
acts. The last one has only omitted to mention the distance 
from the Bayou Téche at which the division line was to exist 


between the portion of the land sold to plaintiffs in the rear, 


tween the de- 


fendant and 
plaintiffs, as 
vendor and 
vendees, occa- 


sioned by leav- 
ing blanks in 
the notarial act 
of sale, a pri- 
vate act pre- 
viously execut- 
ed between the 
same __ parties, 
will be receiv- 
ed in evidence 
to explain and 
show the true 
boundaries and 
corners, when 
it is not incon- 
sistent with the 
notarial act. 
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Westzns Drs. and the front part of it retained by the vendor; the first writing 
‘September:1841- does not mention this distance neither, but it gives the means 
zanaeye =r At. by which it can be ascertained. It provides that the front line 
pectourt. of the portion sold in the rear shall begin at the corner (nearest 
to the Bayou,) of an orchard touching Broussard’s land, and 

be drawn so as to strike the corner of the sugar house of the 

plantation, and be continued straight until it reaches the side 

line of the adjoining property of the vendor. When the pur- 

chasers seek to fly from their contract, onthe ground that 

there has been no consent or agreement as to what portion of 

land was sold, we see no good reason why the vendor should 


not be permitted to invoke this private act. 





Leaving out of view the testimony of the parish judge which 
was improperly admitted as to what was said or agreed to at the 
time of drawing up the notarial deed, it might readily be in- 
ferred from the subsequent acts and conduct of the parties that 
it was not from any uncertainty or ignorance about the place 
where the dividing line was to run that blanks were left in the 


authentic act. Shortly after its execution we fin! the plain- 
tiffs assisting in an amicable survey of the land, placing their 
fence on the front line as staked out by themselves and calling 
on the judge to fill up these blanks. It is not shown that the 


defendant refused or was ever requested io join plaintiffs in 
completing the notarial sale. From the wording of this in- 
strument, taken in connection with the private act, and the 
whole conduct of the parties, it is evident that fearing the na- 
tural objects referred to in their original agreement, should 
disappear and leave the boundary uncertain, the parties thought 
it more advisable to measure out the distance from the bayou 
to the point agreed upon, and designate it by such admeasure- 
ment. Upon the whole it appears to us that by ordering a 
regular survey to be made and the blanks in the sale to be filled 
up in conformity therewith, and decreeing thereupon the plain- 
tiffs to pay the balance of the price, the judge below has satis- 
fied the law and justice of this case. 
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It is therefore decreed that his judgment be affirmed. with Wateiiie pee 
m 7 1. 
costs. ryt 
; BONNY BAKER 
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t BRASHEAR,. 
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d BONNY & BAKER vs. BRASHEAR. 
| APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF 
h i ST. MARY, THE JUDGE OF THE DISTRICT PRESIDING. 


but on the contrary, each one is bound towards the creditors for the whole, 


le | The obligation entered into by the principal and his surety, is not a joint one ; 
| although as between themselves, the entire is due by the principal, and can be 


at 
recovered of him by the surety who pays. 
- y y y 
, A surety may be sued without his principal. 
ia i 
| Where the curator fails to comply with his duties, and pay over money, any 
™ } creditor of the estate may at once resort to his action on the curator’s bond 
>it | against the surety. 
ng | So where an estate is shown to be solvent, a creditor may sue the curator or his 
he | surety, on their bond, for the whole amount of the claim, without waiting for 
in a distribution, when there is delay, or fur other creditors to come in. 
i oe | . . . . . 
o This is an action against the defendant as surety in a cura- 
he tor’s bond. The plaintiffs allege, the late Wm. 8. Barr was 
el indebted to them $604, for the amount of his promissory note, 
uld executed and payable the 31st March, 1832, with 5 per cent. 
ght per annum interest thereon until paid. ‘That Barr died soon 
es afterwards, and R. B. Brashear was appointed curator of his 
iTe- 


vacant estate, and gave bond for its faithful “administration, 
i with the defendant as security. They allege, that he has not 
led faithfully administered said estate, or paid over the monies 
Ain thereof; and that he has collected funds and failed to pay their 
tis- debt, except about $180, paid in 1833; and that both the 
curator and his surety are liable. They pray judgment against 
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the defendant, as surety in said bond, for the balance due 
them. 

The defendant pleaded a peremptory: exception; that the 
action could not be maintained until the estate was definitively 
settled ; and that the Court of Probates alone could settle the 
same. 

The defendant denied any mal-administration or forfeiture of 
the bond; and averred there would be funds sufficient to pay 
the plaintiffs’ demand, when the estate was definitively settled. 


The plaintiffs had judgment for $251 31, with interest ; and 
the defendant appealed. 


Splane, for the plaintiffs. 


Dwig'', forthe defendant and appellant, assigyed as error} 
that the obligation sued on was joint, and all the co-obligors 
are not made parties to the suit. 


Morphy, J. delivered the opinion of the court. 


This action is brought against the defendant as surety on 4 
bond, given by Robert B. Brashear, as curator of the vacant 
estate of Wm. S. Barr, bearing date the 30th of June, 1834. 
The plaintiffs, who seek to recover the amount of their claim 
against the succession, allege, that the said Robert B. Brashear 
has badly administered the said estate, and has paid to the cre- 
ditors only a small portion of their claims; that the same was 


solvent, and six or seven thousand dollars would have been re- . 


maining after the payment of all the debts, had it been pro- 
perly managed ; that the curator has converted to his own use 
or otherwise improperly applied about twelve or fourteen thou- 
sand dollars, bélonging to the estate, tothe prejudice of the 
creditors; that the curator is now unable to pay the debts of 


the estate, in consequence of which the defendant, his surety, 
is legally bound to pay the same, and that the time allowed by 
law for the settlement of the estate has long since expired. 
The defendant alleges, that the plaintiffs cannot maintain the 
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present action, because they cannot have any recourse against ir ' 






him as the surety of the curator, until the estate is finally 
settled, and a definitive tableau of distribution filed; that the. ~. ‘4 
plaintiffs have no right of action,, until the estate be setiled 
contradictorily with the curator, in order to ascertain the situa- 

tion of the same, and that it was the duty of plaintiffs, before 
bringing their action, to cause a liquidation of the estate to be 

made before the Court of Probates, as the District Court has 

no power to order one. He further denies the allegations in’ 

the petition, and avers, that the estate is fully sufficient to pay 

the debts, and that the curator has not been guilty of mal- 
administration, as charged by the plaintifis. There was a 
judgment below against defendant for the sum of two hundred 

‘gnd fifty-one dollars, and thirty-one cents, with five per cent. 


“faterest theteon, from the first day of June, 1832, until paid. 


The defendant appealed. In this court he has assigned as an 
error, apparent on the face of the record, that the obligation 
sued on is joint, and that all the obligors have not been made 


‘parties to this suit. 


It is clear, that the obligation entered into by a principal and The obligation 
: bss ayer 4, entered into b 
his surety, is not a joint obligation; they are not bound, like the ‘principal 
joint obligors, for a proportion of the debt; on the contrary, ar Cue 
each is bound towards the creditor for the whole, but between pmo 
themselves the entire debt is due by the principal, and can be ro pi Sane 
recovered of him by the surety, if upon being sued he is com- tors for 


the 
pelled to pay it. La. Code, 2081, 3021. It has long since “ws . — 


been settled, that a surety can be sued without his principal. cue ey 
$ Martin, N. S., 574; 6 Idem, 395. pe a pal, 


On the merits it appears, that in 1832 Robert B. Brashear covered of him 
was appointed curator to the estate of the late Wm. S. Bart; ed 





- that the estate amounted to $22,397 '77; that he ad nin: red totaal vtdues 
on the same during two years, and in June, 1834, | g ob- his principal. 


tained a further prolongation of the curatorship, he subscribed 

with defendant the bond now put in suit. The condition of 

this bond is, that the curator shall ‘‘ well and truly administer 

upon the estate, and faithfully execute and perform the duties 
49 VOL. XIx. 
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Westzan Dis, tequired of him by law, and shall account for.and pay over all 
‘such sum or sums, as shall come into his hands, &c.” From 
—— & BAKER the time he was continued in his trust, it is not shown, that he 
BRasuEan. has complied with any of his duties as curator. The condition 
Where the of his bond is therefore broken, and the surety is liable unto 
curator fails © the creditors or other persons injured by such neglect of duty. 


‘ comply with his 


duties, and pa’ 
rime tits bows The latter are not bound to sue the curator before the Court of 


— fon the Probates, but may resort at once to their action on the bond; 
ae Pee. Martin, 631; 11 La. Rep., 330. It is said, that there is 
curator’s bond error in the amount. which defendant is decreed to pay ; that 
the from the evidence it will appear, that after deducting from the 
amount of the inventory the dividends already declared by the 

curator, and: the notes and property which he surrendered up 

‘to F. J. Birdsall, his successor in office, there remains only a 

sum of $4126 87 unaccounted for; that the defendant should 

be decreed to pay to plaintiff only such a proportion of this 

fund as would have been accruing to him, had a distribution of 

it been made among all the creditors of the estate; that if de- 

fendant is decreed to pay to each creditor, who sues him on his 

bond, the whole balance of his debt against the estate, he will 

be made to pay an amount much larger than the aforesaid sum 

of $4126 87, for which alone the curator himself is responsible. 

In no event can the defendant be held liable for more than 

the balance, whatever it may be, which is yet unaccounted for 

by his principal; but it is by no means so clear, that he can 

insist on making a distribution of it among creditors who have 

ernie sc thought proper to hold him responsible on his bond. If the 
estate is shown estate had been insolvent, it might have been a question of 
y= Aare some difficulty and doubt; but in the present case, the succes- 
pag pening or sion being admitted on all hands to be fully sufficient to pay 


or his 
~- bond, for j its debts, no injury can result to the other creditors, by decree- 
amount of the ing defendant to pay to the extent of his liability the claims of 


laim, withou 
olin “or a those creditors, who may sue him on his bond ; leaving the 


pe ama ;, other creditors to seek their payment out of the funds in the 
delay, or for ‘hands of the new curator, or on the bond by him given, to se- 
other credi 

tocomein. cure his faithful administration. It appears to us, that the 
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proper course to be pursued, when a new curator is appointed w: 
September,1841. 


to an estate, is for him to compel his predecessor to account to 
him for his administration, and to pay over and deliver to him 
all the funds and effects, which may have remained in his 
hands. This not having been done, and the plaintiff having 
exercised his individual right of suing on the bond, we cannot 
withhold from him the indemnity, which. it was intended to 
secure to him in case the curator failed to comply with its con- 
ditions. 


It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 








BENOIT vs. BROUSSARD. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT FOR THE PARISH 


OF LAFAYETTE, THE JUDGE THEREOF PRESIDING. 


A third person who did not sign a notarial act of sale, although it expresses on 
its face, that the price was paid by the vendee, in cash, may show by parol 
evidence, that in fact it was paid partly in cash, which he advanced, and by 
his note for the balance. 


This is an action by Carmelite E. Benoit, wife of T. Brous- 


sard; and formerly the wife of Arvillien Broussard, a deceased 


son of the defendant, to recover the amount alleged by her to 
be due from the estate of her late husband, which she inherited 
from her deceased son, born of that marriage. This claim is 
made up of several items, which are fully stated in the opinion 
of this court. 

The general issue was pleaded, which put the plaintiff on the 
proof of her demand. 
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There was a provisional judgment, referring the case to the 


": parish judge, to audit and state the accounts between the 


parties. 

Final judgment was rendered, decreeing a balance due to the 
plaintiff on the accounts of $478 23 ; and that she was entitled 
to one-fourth of the slaves Carmelite and her children, which 
were ordered to be sold, to effect a partition. The defendant 
appealed. 


Voorhies, for the plaintiff. 
Crow, for the defendant. 
Garland, J. delivered the opinion of the court. 


The plaintiff alleges, she is the late widow and heir, through 
her deceased son, Eloi Broussard, of Arvillien Broussard, de- 
ceased, who was a son of the defendant by his firet wife. She 
says, defendant owes her the sum of $608 93, which her late 
husband was entitled to receive from the estate of his mother, 
also the sum of $64 40, which he was entitled to, as his portion 
in the succession of his deceased sister, and the further sum of 
$1330 37, which was the amount the estate of Arvillien Brous- 
sard sold for at probate sale, which amount, it is alleged, was 
received by defendant as agent of the plaintiff. She also 
claims one-fourth of a female slave, named Carmelite, and her 
children, which her late husband also inherited from his afo;e- 
said deceased sister. { 

The answer puts all these allegations at issue, and sets up a 
large claim in compensation and reconvention. 

It is clearly established, that defendant was tutor of his 
children by his first wife, and that the share of each of the 
four heirs was $608 93, which was in his hands ; the property 
being adjudicated to him. It is further shown, that defendant 
received the slave Carmelite, and the sum of $159 93, the 
amount of the succession of Azelie Broussard, his daughter, 
who died without children, of which slave and her increase the 
plaintiff is entitled to one-fourth part, as also of the money, 
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amounting to $39 98. It also appears, the defendant was by Wrsrzrw Dis. 
ihe September 1841. 

plaintiff appointed her agent, to settle the estate of her decease -"-—_*_ 

ed husband, Arvillien Broussard, which amounted to $1330 37, ot 

so that defendant has to account for $1979 28, exclusive of the 280USssaRp. 

negro woman and children, about whom there is no complaint 

by either party in this court. 


To account for this sum, the defendant says and proves by 





‘the production of an act of sale from Alexis Dubon, to Arvil- 


lien Broussard, that he had purchased a tract of Jand on the 
bayou Vermillion for $1000, which Dubon and his brother 
prove was paid by the defendant to the vendor. The plaintiff 
objected to this evidence on the ground, that it contradicted the 
act of sale, which stated the consideration was paid in cash by 
Arvillien Broussard, and that defendant was a party or privy 
to that act. The court sustained the objection, and the defend- 
ant excepted. The evidence of the Dubons is, that although 
the sale is said to have been for cash, in fact, defendant paid 
$200 in cash at the time, and gave his note for $800, payable 
in a year, which was subsequently paid. In the act of sale, it 
is stated, that Arvillien Broussard was a minor, emancipated 
by marriage, and that he is assisted in the transaction by his 4 third person 
father, as curator ad hoc; but it appears from the record, de- sign a notarial 
fendant did not sign the act. The judge therefore erred in re- od + = 
jecting this testimony. Defendant was a third person in rela- on Ga B 


tion to this contract, and might very properly prove he furnish- oo -_ 


ed the money to purchase the land. That he did do so, we Bas a 
think is further proved from the circumstance of Arvillien being evidence, that in 

: als - fact it was paid 
at the time under the age of majority, and but a short time partly in cash, 


married, It is not probable, that a minor in his situation would i yeh, 8 
have $1000 to invest in land. We therefore think, this sum —— for the 
should be allowed as a credit. 

The plaintiff purchased property at the sale of the estate of 
Arvillien Broussard to the amount of $218 25, with which she. 
is to be charged. 

It is proved to our satisfaction, that defendant paid on ac- 


count of his son’s estate $390 14. This is exclusive of $140 
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paid him, which it seems was coming from his grand-mother’s 
estate. 
We also think the defendant is entitled to charge the plain- 


tiff for the board of herself and child during two years she_ 


resided at his house, whilst a widow. It is proved, this is 
worth $390, but as it is also in evidence, that some of plaintiff’s 
beeves were killed for the use of the defendant, about half that 
sum we suppose to be just. 

The account will therefore stand thus : 
Whole amount to be accounted for, ......seseeeees ees $1,979 28 





Deduct : 
Amount paid Dubon for land,........ ++++-$1,000 00 
Purchases by plaintiff at the sale of Arvil- 
lien Broussard,....... phinb lavas ouasesansys 218 25 
Debts paid for his estate,........++.+0. eee. 390 14 
Board for plaintiff and child,............... 195 00 
1,803 39 
Balance due plaintiff,.......s.e.seeeseees $175 89 


As the judgment appealed from is for a larger amount than 
we think is owing, it must be reversed. 
The judgment of the District Court is therefore annulled, 


avoided and reversed, except so far as it relates to the slaves. 


Carmelite and her children, and proceeding to give such judg- 
ment on the other matters in controversy, as in our opinion 
ought to have been given in the court below: it is adjudged 
and decreed, the plaintiff do recover of the defendant the sum 
of one hundred and seventy-five dollars and eighty-nine cents, 
with interest thereon at the rate of five per cent. per annum, 
from the date of this judgment, to wit: the 29th September, 
1841, until paid, the costs in the District Court to be paid by 
defendant, and those of the appeal to be paid by the plaintiff 
and appellee. 
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OF THE STATE OF LOUISIANA, 
BRIANT vs. MARSH. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 


8T. MARTIN, THE JUDGE THEREOF PRESIDING, 


Atcual idiocy might,perhaps, be deemed a redhibitory vice in a slave; although 
not specially named in the code ; but such a defect would be soapparent to 
an ordinary observer as to bring the case within the article 2497 of the La. 
Code. 


When the testimony of the witnesses are contradictory and the evidence nearly 
balanced, the opinion of the judge a quo will have great weight. 


This is an action on several promissory notes of the defen- 
dant claiming a balance as due thereon of $2367 24, with ten 
per cent. interest. 

The defendant admitted the execution of the notes and that 
he had paid $1500 in-a draft; leaving a balance of $880 un- 
paid; that said notes were given for the price of two slaves 
who are liable to the redhibitory vice of runaways; and are so 
worthless that had he known it, he would not have purchased. 
He prays that the sale be cancelled and that the plaintiff be re- 
quired to take said slaves back and pay him $500 for medical 
attendance, expenses, &c., and return him his notes and draft ; 
or if the sale is not cancelled that he be allowed a diminution 
of price as in case of quantit minoris, &c. 

The district judge presiding was of opinion the plaintiff had 
fully made out his case and proved his demand, and that the 
defendant had failed in establishing his defence. There was 
judgment in favor of the plaintiff for $880, with ten per cent. 
interest; being the balance due on the notes in suit. The de- 
fendant appealed. 


Voorhies, for plaintiff. 


’ Morse, for defendant. 
1. This is an action of redhibition in the sale of slaves; the 
disease is proven to have existed within a few days after the 
sale, two physicians declare that it must have been constitu- 
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Wrsritx Dis, tional, and five or six witnesses swear that the slave Mary Ann 


September1841- ig worth absolutely nothing. 


ae 2. The court erred in allowing the answer of Vincent Ter- 
mans. nan to be read, he being one of the heirs of the estate whence 


the negroes came and really plaintiff in this cause. 





Garland, J. delivered the opinion of the court. 


The defendant being sued on several promissory notes, pleads 


a failure of consideration; they being given to secure the price 


of two slaves purchased by him at the sale of the succession of 
the late Madame Ternan. These slaves, he alleges, are in the 
habit of running‘away, and one of them is so deficient in intel- 
lect as to be nearly useless. 

In the court below no evidence was offered to prove the 
slaves were runaways. As to the question of imbecility of 
one of the slaves, a number of witnesses were examined; 
among those on the part of defendant, were two physicians, 

‘ who examined the girl, and were of opinion she had very little 
setise, so little, they stated, that they would not accept her as 
a gift. On the part of plaintiff, a number of witnesses testify 
that the girl has as much sense as persons of her condition or- 
dinarily have. Some of these witnesses have known the girl 
for a number of yeats, and say they never observed or heard 
of her being an idiot or so entirely void of understanding as to 
be useless. The opinions of the witnesses vary widely, and 
from their respectability and number, the testimony is nearly: 


balanced. 


a It is very difficult if not nearly impossible to fix a standard 
coal shes of intellect by which slaves are to be judged; hence we must 
ina slave; altho’ adhere as closely as justice will permit, to the letter of the law, 


not specially |. ? ; 
named - the and not extend the cases of relative vices too far. Madness 


map Aegis is an absolute redhibitory vice, and actual idiocy may perhaps 


a mo be so considered, although not specially named; La. Code, 
| aye Riga art. 2502. But sucha defect as that, would, we think, be so 
rin 4 es ats 
within the arti- apparent to an ordinary observer, as to bring the case within 


le 2497 of th 
ind Code. © the art. 2497 of the code. 
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When the facts detailed by witnesses are contradictory and Wmrean Dis. 
the evidence nearly balanced, we always give much weight to a 
the opinion of the judge who heard the witnesses and sawtheir = *4BB¥ 
manner of testifying. In this case his opinion is in favor of “ANNom 


the plaintiff, and we do not see in it such error as to make our When the tes- 


, timony of the 
interference necessary. witnesses are 


The judgment of the District Court is therefore affirmed Contadictory | 


: nearly balanced, 
with costs. the opinion of 
the judge a quo 
will have great 

weight. 
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PARRY vs. HANNON. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF ST. 


MARTIN, THE JUDGB OF THE SEVENTH PRESIDING. 


The case depends entirely on facts and calculations made by auditors and the 
inferior court, which are approved and judgment affirmed. 


This case grew out of a partnership in a small steamboat 
and joint ownership in a tract of land. The plaintiff and de- 
fendant being partners, a serious misunderstanding arose be- 
tween them, and this suit was instituted to settle and dissolve 
the partnership affairs, and to recover any balance that may be 
found due the plaintiff. 

The defendant pleaded the general issue, and claimed a large 
balance due to him. 

When the cause was at issue it was sent before auditors who 
reported a balance for plaintiff, when after making deductions . 
in favor of the defendant, there was a judgment for the plain- 
tiff of $240, with interest, &c. The defendant appealed. 


Voorhies, for the plaintiff. 


Morse & Magill, contra. 
50 VOL. XIX. 
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CASES IN THE SUPREME COURT 
Garland, J. delivered the opinion of the court. 


The plaintiff and defendant were partners in a small steam- 
boat called the Alligator, and a small tract of land at the Grand 
Tour. A serious misunderstanding having taken place be- 
tween them, the defendant left the boat, when the plaintiff 
commenced this suit for a settlement of the partnership anda 
partition of the property, to effect which a sale was made by 
consent of parties. All the accounts were also by consent 
submitted to auditors, who after a long examination made a re- 
port, stating a certain balance as owing from defendant to 
plaintiff, reserving a few specific items for the decision of the 
court, they involving some questions which the auditors did 
not undertake to decide. When the report was. made, 
it is in evidence that both parties consented to it as far as it 
went, and the court decided on the points reserved, and mate- 
rially reduced the amount found by the auditors. From this 
judgment the defendant appealed. In this court the plaintiff 
has prayed an amendment of the judgment alleging it is not 
for a sufficient amount. 

The case depends entirely upon facts and calculations ; we 
have given both an attentive examination and are unable to dis- 
cover any error in the conclusions drawn from them by the 
auditors and court below. 

The judgment of the District Court is therefore affirmed 
with costs. 
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BRASHEAR vs. CARLIN, CURATOR, é&c- oo 
A841, 
APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF 
BRASHEAR 
ST. MARY, THE JUDGE OF THE SEVENTH PRESIDING. v8. 
CARLIN, 


The surety cannot appeal from a judgment against him and his principal, which — 


the latter has already had reversed on appeal. The release of the principak 
in the judgment, released the surety, although not a party to that appeal. 


This is an appeal taken by the principal in an injunction 
bond. In the case of McMillen vs. Carlin, curator, &c., there 
was judgment in the court below, dissolving the injunction, 
with damages, interest, &c., against the principal and his 
surety. On an appeal to the Supreme Court by McMillen, 
(Brashear, the surety, did not join in the appeal,) this judgment 


was reversed as to the damages, &c. See 16 La. Rep., 100-_ 


102.. Before the year expired, Brashear also appealed from 
the same judgment. 


T. H. Lewis, for the appellee, Carlin, moved to dismiss the 
appeal, on the ground that the appeal cannot be sustained ; 
there being no judgment to appeal from. 


Dwight, for the appellant, insisted that the judgment re- 
mained in force against the surety, and should be reversed. 


Morphy, J. delivered the opinion of the court. 


On the dissolution of an injunction sued out by the plaintiff, 
he and Walter Brashear, his surety on the bond, were decreed 
to pay damages. An appeal having been taken up by plain- 
tiff, the judgment of the court below was reversed on the 
ground, that the other party having abandoned the executory 
process, and prayed for judgment against his debtor, as in an 
ordinary suit, damages had been wrongfully awarded against 
the plaintiff on the injunction bond. See 16 La. Rep., 101. 
Brashear, who did not join in that appeal, has brought up the 
present one from the same judgment. He is met in this court 
by a motion to dismiss his appeal as being taken from a decree, 
which was no longer in force. This motion must, in our 
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Wesrzex Dis. Opinion, prevail. It is obvious, that the judgment of the ine 
Sepiember,1841- terior court could not be reversed as to the principal debtor in 


— this case, and continue in farce against the surety. The latter 


BLaizz, sn, could not remain bound, after the former had been released ; 
The surety 2lthough the surety had not joined in the appeal, the judgment 


a = rendered in this court enured to his benefit, The obligation of 
against him and g surety is so dependant on that of the principal debtor, that he 
we AON a > is considered in law as being the same party as the debtor in 


aeons tet relation to whatever is adjudged, touching the obligation of 


A the latter; provided it be not on grounds personal to such prin- 
. B _ cipal debtor; it is for this reason, that a judgment in favor of 
eased the sure- the principal debtor can be invoked as res judicata by the 
? prong oh surety. 2 Pothier on oblig., 299. 

appeal. It is therefore ordered, that this appeal be dismissed with 


costs, 
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PATIN vs. BLAIZE, Jr. 
APPEAL FROM THE COURT UF THE FIFTH DISTRICT, FOR THE PARISH OF 
8ST. LANDRY, THE JUDGE OF THE SEVENTH PRESIDING. 


The plaintiff is not bound to show a perfect title in order to recover against a 
trespasser without title, provided he has the actual possession. Whena 
civil possession is relied on alone, the title must be prima facie, such as 
would be translative of property. 

It is essential to the validity of an entry that the land intended to be appro- 
priated, should be so described as to give notice of the appropriation to 
subsequent locators. 

The courts will not assess damages ona plea in re-convention, in a suit by 
injunction and sequestration. The party must take his remedy on the bonds 
given by the plaintiff in injunction. 











OF THE STATE OF LOUISIANA. 397 


° Damages for the wrongful suing out an injunction may be claimed in the wy,..a~ prs, 
same suit, under the provisions of the act of 1831, in cases embraced by September,1841, 


y 
is 


oe RE 





this act; but from its wording it seems to apply particularly where judg- 

ments are enjoined. . 

This is an action. of trespass claiming damages from the 
defendant, for cutting cypress and making Pieuz on plaintiff’s 
land. 

The plaintiff alleges he is owner of 12 arpents front with 
the usual depth on the north side of the Bayou Plaquemine 
Brulée, the head waters of the river Mermentou, in the parish 
of St. Landry, and that the defendant has entered on said land 
without right or title, and between the months of May and 
August in the year 1839, cut down cypress trees and converted 
them to his own use, and committed various other acts of waste 
to his damage $350. He prays for an injunction prohibiting 
the defendant from trespassing further on his land, and for 
$350 in damages already suffered, and that the Piewr and 
timber cut down be sequestered. 

The defendant pleaded a general denial; and averred that 
the injunction was wrongfully sued out; that he had been 
stopped in his business as a Pieux getter for more than twelve 
months, to his damage $500. He prays that the injunction be 
dissolved with 10 per cent. interest, and 20 per cent. damages, 
on the amount of the bond against plaintiff and his surety. 

Upon these pleadings and issues the cause was tried. 

The plaintiff failed to make out his claim or title to the 
premises used and occupied by the defendant, or to show in 
any way that the latter was trespassing or occupying his land. 

There was judgment dismissing the suit, from which the 
plaintiff appealed. 


Crow, for the plaintiff and appellant. 
T. H. Lewis, contra. 
Garland, J. delivered the opinion of the court. 


The plaintiff alleges he is the owner and proprietor of a 
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tract of land ‘containing twelve arpents front, on the north 
side of the Bayou Plaquemine, of the head waters of the river 
Mermentou,” and that he and those under whom he claims 
have had quiet possession of the same for more than thirty 
years. He further represents, that the defendant has gone 
upon the land, knowing the same to belong to him, and has 
committed various acts of trespass and waste by cutting down 
valuable cypress and other trees, making Pieux and boards: 
thereof, and converting them to his own use, to his damage 
$350. He prays for judgment for the damages, that an in- 
junction may issue to restrain the defendant from proceeding 
in his waste and trespasses, and that the timber, Piewx and 
boards on the land be sequestered, the plaintiff claiming them 
as his property. These writs were accordingly issued. 

The defendant denies the allegations in the petition, and 
further says, that by the suing out of the writs of injunction 
and sequestration he has been prevented from pursuing his 
business, which is that of a lumber-man and Pieux getter, for 
more than twelve months, to his damage $500, which he 
claims in reconvention. He therefore prays for a dissolution 
of the injunction and sequestration, with ten per cent. interest, 
and twenty per cent. damages on the amount of the injunction 
and sequestration bond, both against the plaintiff and his 
surety, and the $500 damages against the former. 

It is not shown by the evidence that the plaintiff ever was in 
actual possession of the land on which it is shown the defen- 
dant committed the waste and trespasses alleged; nor does it 
appear that those under whom he claims have had actual pos- 
session for many years, though the original grantee, Pierre 
Guidry, had possession for a long time previous to his sale to 
Joseph Guidry. He sold a tract of land purporting to be the 
one in question to said Joseph, in the year 1823, who does not 
appear ever to have had actual possession; the heirs of the 
latter sold to plaintiff as is attempted to be shown. 

The plaintiff, to show that he had a title to and civil posses- 
sion of the land, by virtue of it, offerred in evidence the proces 
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verbal of a probate sale of a portion of the succession of Joseph Wesrzew ‘Drs. 


Guidry, made by the Judge of the parish of St. Landry, by 
which it appears the plaintiff purchased in 1837 a tract of land 
having twelve arpents front by forty in depth, lying on the 
West bank of the East Fork of the Bayou Plaquemine 
Brulée, bounded on the upper side by land of Jean Mouton. 


September A84i, 


PATIN 
v8. 
BLAIZE, JR. 


It is admitted that the East Fork of the Bayou Plaquemine | 


Brulée is distant nine or ten miles from the place where the 
trespass was committed. The plaintiff then offered a sale 


‘made in 1823, from Pierre to Joseph Guidry, of a tract of land 


having twelve arpents front by forty deep, bounded on both 


‘sides by vacant land, ‘face a la rive droite de la Riviere 


Mermentou.” He then offered an inchoate title from the 
Spanish government, to Pierre Guidry, confirmed by the 
United States, for twelve arpents front on the West Bank of 
the Bayou Plaquemine Brulée, by forty in depth, bounded 
on each side by vacant lands, but lying opposite to a tract on 
the East side of the same Bayou, on which Pierre Guidry re- 
sided. On this land it is admitted the trespass was committed. 
The plaintiff further showed that this part of the Plaquemine 
Brulée was generally called the Nementou, it being within a 
few miles of the junction with that River (properly called 
Mermentou.) He further showed by the Register of the Land 
Office at Opelousas, that Pierre Guidry never had, as far as 
the records of his office showed, any other tract of land in that 
section of the parish of St. Landry, other than the two situated 
onthe East and West banks of the Plaquemine Brulée, one 
owned now by Jean Mouton’s heirs, and the other claimed by 
plaintiff. It is clearly shown by the surveys made by the 
United States, that the claim of Pierre Guidry is located on 
and covers the place where the trespass was committed, but 


the defendant says, that is not the tract of land purchased by 


plaintiff. He says the calls and boundaries in the sale from 
Joseph Guidry’s heirs to plaintiff, are entirely different from 
those in the grant to Pierre Guidry, and widely different from 
those in the sale from Pierre to Joseph Guidry. He shows 
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Western Drs. that the East Fork of the Plaquemine Brulée is a well known 

tes stream, and the parish surveyor testifies, if he had been called 

— =e locate the claim of Pierre Guidry, he should not have 
sraizz,sn. placed it on that Bayou. 

aR Upon this evidence, the question arises, is,there sufficient 

is Re seg - certainty in the plaintiff’s title to enable him to maintain this 

show perfect action. His counsel says he is not bound to'show a title per: 


title in order to 

nr eae fect in all respects to recover against a trespasser without title; 

vides title, this is’ true, if actual possession accompanies the apparent 
rovi 

bas the actu- ~ title; but when a civil possession is relied on alone, the title 
When a ev must at least be prima facie, such as would be translative of 
ossession 

waned on ‘alone! § property, and sustain a plea of prescription, if one were to be 

om title must based on it. 


on gue ae Suppose the plaintiff were sued for the locus in quo, and 

be anda should plead the prescription of ten years based on the sales 
from Pierre to Joseph Guidry, and from the latter to him 
(plaintiff,) we do not believe, as at present ‘advised, the plea 
could be sustained. 

We think there should be a reasonable certainty in the dess 
cription of land when transferred, such as will enable a person 
by using reasonable care and diligence to find the particular 
place. If the description will suit another place better, or 
equally as well as the one claimed, it is defective.—1 Whea- 
ton 130, 141; 3 Cond. Rep. 513, 520; 2 Wheaton 206; 4 
Cond. Rep. 84. If the calls of an entry do not fully describe 
the land, but furnish enough to enable the court to complete 
the location by the application of admissible testimony, they 
will complete it, That is, if a tract of land have certain ma- 
terial calls sufficient to describe it, and other calls less material 
and incompatible with the essential calls, the latter may be dis- 
regarded—6 Cranch 148; 2 Cond. Rep. 336. Ifa great and 
prominent object, immoveable and durable in itself, and of 
general notoriety be called for in a location, that object must 
fix and locate the claim, although other minor and temporary 
objects, to be discovered only by a strict and successful search, 
might prove the locator really intended to take other land.—9 
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Cranch 164; 3 Cond. Rep. 331. It is essential to the validity Wzstzx» Drs. 
of an entry, that the land intended to be appropriated, should en 
be so described as to give notice of the appropriation to. subse- . 
quent locators.—2 Wheaton 206, 316; 4 Cond. Rep. 84, 132, BLsIZz, sz. 


A cabin anda marked tree in a country full of cabins and | It is essential 

o the validity 
marked trees, cannot control a call made for an object of « of an entry that 
general notoriety.—9 Cranch 164. All of these decisions re- o. phy 


late to original entries of land, but we think there should be propeseted, a 


nearly or quite as much certainty in sales as in original entries rein - 
ce 0 


or purchases from the sovereign authority. . e appropria- 
tion subse- 
quent ts Pa 





PATIN 
v8. 


We suppose there is not a man in this section of country, 
if a sale for land lying on the West bank of the East Fork of 
Plaquemine Brulée, were exhibited to him, would thereby 
understand, it meant the land lay on the Plaquemine Bruleé 
so near the Mermentou River, as to induce a belief that a deed 
calling for the West bank of the Nementou included the land 
in question. The East Fork of the Plaquemine Brulée is well 
known; it is laid down on the maps of the State and in the 
public surveys. The Plaquemine Brulée is also well known, 
but if either Fork is entitled to the name the Bayou takes be- 
low the junction of the East and West Forks, it is the latter, 
as itis the longest and largest stream, and more generally 
spoken of as Plaquemine Brulée, than the other. We do not 
intend to be understood as holding, that: if a title calls fora 
small or unknown stream, that it is to control the location, if 
there be other known boundaries to designate it better; in 
such a case they should be considered with cotemporaneous 
circumstances. 

In this case we look upon the use of the name East Fork 
of Plaquemine Brulée as more specifically and particularly 
designating the place where the land sold should be, than if 
the name Plaquemine Brulée had been used in the general 
understanding of that name. 


This cause has been twice tried in the District Court, and 
ey | VOL. XIX. 
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Wesrzex Dis, two judges have decided in favor of the defendant, we cannot 
September,1 841, 
———_—_— say they erred. 


—— The defendant has asked us to assess the damages claimed 
BRASHEAR. jn his plea of reconvention. This we cannot do in this action. 


aene courts It was held in the case of Morgan vs. Driggs, &c.; 17 La. 
ill not ; 

damages se Rep. 176; that damages for the wrongful suing out of an 
St injunction may be claimed in the same suit, under the provi- 
wd aA nq. ne sions of the act of 1831, in cases embraced by it, but from its 


uestration. | wording it seems to apply particularly where judgments are 
he party must. . ; 

take his reme- enjoined. The party must therefore take his remedy on the 

dy on the bonds injunction or sequestration bond. Independent of this objec. 

given by the 1] q P J 


— in in- tion it does not appear the court below decided on the demand 


Damages for in reconvention in any manner. 
the wrongfu 


suing out an The judgment of the District Court is therefore affirmed 
injunction may _. 

be claimed in With costs. 

the same suit, 

under the pro- 

visions of the 

act of 1831, in 

cases embraced 

by this act; but 

from its word- 

ing it seems to —_—SSE es 
apply particu- 

larly where 

judgments are 

enjoined. 


HYDE ET AL. vs. BRASHEAR. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF ST. 


MARY, THE JUDGE OF THE DISTRICT PRESIDING. 


All the partners of a commercial firm must join in an action or an obligation 
due to the partnership; and on the dissolution of the partnership by the 
death of one of the partners, the surviving ones must join the representatives 
of the deceased, or obtain authority from the proper tribunal, before they 
can sue for a debt of the partnership. 

The incapacity of surviving partners, to sue without obtaining authority or 
joining the representatives of the deceased, need not be specially denied. 
It may be assigned as error. 


This is an action on a curator’s bond, against the surety. 
The plaintiffs, W. F. Hyde and E. D. Hyde, sue as the 
surviving partners of the late firm of W. F. & E. D. Hyde 
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& Co.; claiming the sum of $543 63, due their said firm by Wesrerw Drs. 
the estate of R. S. Barr, deceased. They allege, the curator ee. 
and his surety have become liable to pay said debt, andthey #¥DBET At. 
pray judgment against the defendant as such surety. BRASHEAR. 
The defence was a general denial; and that the action could 
not be maintaimed until the estate of Barr was definitively 
settled, and a tableau of distribution filed and homologated ; 
that there were funds sufficient to pay off the debts, when the 
estate shall have been finally settled. & 
On the trial the plaintiffs made proof of their claim, and 
showed the failure of the curator to pay over the funds, &c. 
There was judgment in their favor, and the defendant ap- 





' pealed. 


Splane, for the plaintiff, urged the affirmance of the judg- 
ment. 


Dwight, for defendant, assigned errors apparent in the re- 
cord. First, that the plaintiffs could not sue as surviving part- 
ners, without joining the representatives of the deceased one, 
&c. 


Morphy, J. delivered the opinion of the court. 


The defendant who is sued as surety on a bond given by saeieeeia 
e part- 
Robert B. Brashear, as curator of the estate of Wm. S. Barr, ners of a core 


. : ‘ . 1 fi 
relies for the reversal of a judgment rendered against him on ara Pee 


assignment of errors, apparent on the face of the record. Of action or an 
obligation due 


these, we deem it necessary to notice only that which shows oes ag 
; and on the 
the want of capacity of the surviving partners of the firm of dissolution of 


W. F. & E. D. Hyde & Co., to sue without joining the repre- be a the ——— 


one of ,the part- 
sentatives of the deceased. In the case of Croziervs. Hodge, ners, the surviv- 


3 La. Rep., 357, we held, that ‘ where the obligation is made ine, pale 


to a commercial firm, the partners composing it must join in the ‘sentatives of the 
deceased, or ob- 
action; for the debt is due to the partnership collectively, and tain authority 


not to one or other of the partners, as creditors in solido.” pe —— 


‘ ° : they can sue for 
On the dissolution of a partnership by the death of a partner, . aa fo 


the surviving partners have no right to sue for the debts to the partnership. 
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Werstrew Dre. late firm, unless they obtain authority to do so from the proper 
September,184. tribunal, or be joined in the suit by the representatives of the 
ae of the deceased. 13 La. Rep., 484; 16 Idem, 31. It 
BRasHEaR. is said, that the capacity of the plaintiffs to sue, is not specially 
ae pommel denied, and that the general issue does not put them on the 
partners, to sue proof of that capacity. We conceive, that im this case it is 
without obtain- 
os: agg or quite immaterial, whether their capacity be specia'ly denied, 
presentatives of Of NOt, because they could not prove a capacity, which is de- 


the deceased, nied to them bygew. It would have been different, had they 


need not be spe- 
cially denied. sued in a capacity susceptible of being proved, if specially de- 


Het nied. Under a general issue such capacity would have been 
considered as admitted. It appears to us, that this action is 
not maintainable. 

It is therefore ordered, that the judgment of the District 
Court be annulled and reversed, and that there be judgment 
against the plaintiffs as in a case of non-suit, with costs in both 


courts. 


BABCOCK ET AL. vs, BRASHEAR, 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF ST, 


MARY, THE JUDGE THEREOF PRESIDING. 

The representatives of the deceased partner must be joined, or authority from 
the Court of Probates obtained, in a suit by the surviving partners, due the 
partnership. 

This is an action against the surety in a curator’s bond. 
The plaintiffs, Charles Gardiner and R. Watson, sue as the 
surviving partners of Babcock, Gardiner & Co., for a debt due 
said firm, fyom the estate of R.S. Barr, deceased, of which the 
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r de“°n’ant is surety i thecurator’s bond. The plai>! ff al'ege wrsrzex Drs. 
said surety is liable for the mis-management of said estate by apeereee. 
t the curator, and they pray judgment for the amount of their ——— 
y claim. BRASHEAR. 
6 The defendant pleaded the general issue, and set up some 
special mattersiin defence, but said nothing as to the capacity 
’ of the plaintiffs to sue. There was judgment for the plaintiffs, 
and the defendant appealed. 
: Splane, for the plaintiffs, insisted on the affirmance of the 
. judgment. 
8 ’ Dwight, contra, assigned errors apparent on thesface of the *; 
record ; and one was, that the plaintiffs had no capacity to re- 
t cover ; having sued as the surviving partners, without joining 
it the representatives of the deceased partner, &c. 
, Morphy, J. delivered the opinion of the court. 
This case is not to be distinguished from that of Hyde & Co. 
) vs, Brashear, this day decided; ante 402. It must be view- 
ed as precisely similar to that case, and receive the same judg- 


4 ment. 

| It is therefore ordered, that the judgment of the District 
Court be annulled, avoided and reversed ; and that there be 
judgment against the plaintiffs as in a case of non-suit, with 
costs in both courts. 


» 
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COMEAU vs. FONTENOT. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF 


ST. LANDRY, THE JUDGE OF THE SEVENTH PRESIDING. 


Property purchased during marriage by the husband, in his name, though 
bought with the funds of the wife, belongs to the community. So a slave 
received by the husband, in his own name, in discharge of a sum, which the 
wife inherited,fis community property, as likewise her increase after the 
sale. 


It has been held, that property acquired by the wife, as a dation en paiement, 
made to her by her tutor, and which never came under the administration of 
her husband, constitutes her separate or paraphernal property. 


This is a suit for a separation of property, instituted by the 
wife against her husband. . 

She alleges, that during her marriage, among other property 
of hers, received by her husband, was a negro woman named 
Rose, which her husband received from her mother, who was 
owing her $750. She further shows, that Rose has now seven 
children, and that they are all her paraphernal property; the 
mother being inherited by her and received by her husband, 
who had the administration of this and all her other parapher- 
nal property. That his affairs are fast going to ruin, and he 
will squander and waste her property: Wherefore she prays 
for a judgment of separation of all her paraphernal property 
from that of her husband ; and especially she claims Rose and 
all her children as such. 

The defendent pleaded a general denial. The evidence 
showed, that the husband received Rose, and she was conveyed 
to him by a notarial act from the mother of plaintiff for the 
sum of $750, due her as part of her inheritance. He had the 
administration of all the property as head of the community, 
and had actually sold one of the children of the slave Rose, 
born since the sale to him. 


The plaintiff had judgment for $894, and was declared 
separated in property from her husband ; the court regarding 
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the slave Rose and her increase as community property. The Wesrexn Drs. 
plaintiff appealed. September,1841. 


COMEAU 


Martin, for the plaintiff and appellant, contended, that the Poe 
slave Rose was the separate property of the wife, having been 


received as a dation en paiement of her inheritance. 17 La. 
Rep., 295. 





T. H. & W. B. Lewis, for the defendant, maintained, that 
property purchased with the funds of the wife, belonged to the 
community, when it was acquired and administered by the 
husband. It is only, where the property is purchased with the 
funds and acquired by the wife, and when she administers it, 
that it is her separate paraphernalia. 10 La. Rep., 148, 172; 
12 Idem, 170; La. Code, 2371. 


] Bullard, J. delivered the opinion of the court. 


The question presented for our solution in this case is, 
whether the slave Rose and her children are the separate pro- 
perty of the plaintiff, or whether they belong to the community. 
The defendant received her in discharge of a sum of $750, to 
* which the wife was entitled by inheritance, and which sum 
formed consequently a part of her paraphernal property. The 
conveyance of the slave was to the husband, without the con- 
, currence of the wife, and it appears, that he had the admin- 
istration of her paraphernalia. Since the acquisition of her, 
she had several children, one of whom, it appears, has been 
alienated by the husband, and for whose value she also asks 
a judgment. 





om 


We cannot distinguish this case from that reported in the 
10th La. Reports, 180, in which we held, that property pur- 
chased during the marriage by the husband, and in his name, 
though bought with the funds of the wife, belongs to the com- 
munity. In the case of Domingues vs. Lee et al., ‘17 La. 
Rep., 295, we ruled, it is true, that property acquired by the 
wife by a dation en paiement, made to her by her tutor, and 
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which never came under the husband’s administration, still con- 
stitutes her separate or paraphernal property. The two cases 
are quite distinct. In the one the husbaad, employing a fund 
belonging to the wife, in the purchase of property in his own 
name, without her consent, becomes the owner as Lead of the 
community, and owes to his wife the amount thus employed. 
In the other the wife, who has retained the administration of 
her paraphernal property, employs it herself in the acquisition 
of other property, with his consent, or receives a dation en 
paiement from her own debtor. Such was also the case re- 
ported in the Ist La. Rep., 523, and in several others, to which 
our attention has been called by the defendant’s counsel. We 
are by no means satisfied, that those judgments were erroneous. 
The contrary doctrine might lead to great injustice. Suppose, 
the slave Rose, purchased with the funds inherited by the 
wife, instead of becoming the mother of several children, had 


‘died? According to the argument of the plaintiff, this loss 


would have fallen upon her, although the purchase had been | 


made, without her consent, by her husband, who had taken 
upon himself, and was responsible for the administration of her 


paraphernal estate. 
It is therefore ordered and decreed that the judgment of the 


District Court be affirmed with costs. 
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OF THE STATE OF LOUISIANA. 
' DELAHOUSSAYE’S HEIRS os. DAVIS WIDOW AND 


HETRS, 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 


ST. MARY, THE JUDGE OF THE SEVENTH PRESIDING. 


Where land is alleged to have been conveyed with a view to give the vendee an 
apparent title, to enable him to recover in a petitory action ; that the vendors 
were to have one-half when recovered ; and that no price was really paid 5 
such a stipulation can only be shown by counter-letter, and cannot be proved 
by parol evidence. 


A simulation not fraudulent cannot be proved by parol, as between the parties} 
and if fraudulent as to both parties, the law gives no action to enforce such 
contracts. 


The plaintiffs allege that they are the heirs and legal repre- 
sentatives of Louis Peltier Delahoussaye, deceased, and as 
such are the real owners and proprietors of a tract of land 
situated at a. place called ‘* Chicot Noir,” containing 60 ar- 
pents front on the bayou Téche, opposite Prevot’s plantation, 
now in the possession and claimed by the heirs of Ramos Davis. 
They further allege that they derive title ftom the Spanish go- 
vernment, which has been recognized and confirmed by the go- 
vernment of the United States, and is in due form of law. They 
further show that the defendamts are absentees, and pray that 
a curator ad hoc be appointed to represent them ; and that a 
judgment be rendered inhibiting said defendants from setting 
up any title to said land. 

In an amended petition the plaintiffs set out certain collusive 
and fraudulent transactions between the said Ramos Davis and 
James L. Johnson, a surveyor, by means of which the ances- 
tor of these plaintiffs was induced to make certain sales*of the 
land in question, and under which the defendants claim to hold; 
but which these petitioners allege to be null and void, as having 
been made and procured through the fraudulent conduct of 
said Davis and Johnson. They pray thatJohnson’s administra- 
tor be made a party, and that all these sales. be annulled and 
the land restored to plaintiffs. 

52 VOL. XIX, 
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The curator ad hoc pleaded a general denial on the part of 
the defendants, both to the original and amended petitions; and 
averred that the defendants claimed the land in contest by good 
and valid titles in virtue of sales made to them by the original 


proprietors; and prayed that they be quieted in the possession ~ 


and enjoyment of said land. 
Upon these pleadings and issues the cause was tried. 
_ The plaintiffs offered to prove by witnesses the simulation, 


fraud and collusion alleged; which testimony was rejected on 


the opposition of defendants’ counsel as inadmissible, and a 
bill of exceptions taken. The defendants produced titles, legal 
in their form, in support of their claim to the land in contest. 

On the testimony adduced, the judge presiding was clearly 
of opinion the defendant made out a good title and gave judg- 
ment in their favor. From this judgment the plaintiffs ap- 
pealed. 


Voorhies, for the plaintiffs and appellants. 
Maskell & T. H. Lewis, for the appellees. 
Bullard, J. delivered the opinion of the court. 


The plaintiffs in their original petition assert title in them: 
selves as heirs of L. P. Delahoussaye to a tract of land on the 
Téche, commonly called the Chicot Noir, long in controversy 
between the ancestor of the defendants, and the heirs of Pre- 
vost; see 12 Martin, 445; 1 Martin, N. S., 650; and which 
he ultimately recovered by a judgment of this court. An an- 
swer was filed setting up title in the defendants. After the 
suit had been pending more than two years, the plaintiffs filed 
a supplemental petition in which they allege that the acts of 
alienation of said land executed by them and their ancestor in 
favor of the defendants are null and not obligatory. That it 
is true that as long ago as 1817, they appear to have sold and 
conveyed to Dr. Ramos Davis, a part if not the whole of said 
tract of land, but that they have lately discovered, that the said 


deeds of sale were obtained from them and their ancestor.by. 
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of fraudulent means used and false representations made by Da- Waereas ‘be. 
= vis in conjunction with James L. Johnson. The fraudulent = ; 
” means used are stated to be that Davis called on them in >*™4NOUMAXE®. 
January, 1817, and informed them that he had found certain ve. 
nal : : DAVIS’S WIDOW 
on? . — titles to the tract of land which belonged to the petitioners, but xp mxres. 
would not disclose where they were unless. the plaintiffs would. 
convey to him one-half; the conditions to be expressed in the. 
oe, deed to be that $3500 was the price, although nothing was to 
in be paid. That they offered said Davis one thousand dollars if 
he | he would disclose to them where the titles could be found, but 
gal he refused and for fear of losing all they consented to convey 
. one-half. That afterwards the said Davis called on them again 
rly | to pass another act of sale, the price of which should appear to 
dg- | be $8000, instead of $3500, so as to show that he had paid an 
ap. adequate price. That they repeated their offer of $1000 for a 
disclosure of the titles, and they finally consented to pass the 
act, which, for these reasons is fraudulent and void. They 
further represent that sometime afterwards in collusion with. 
James L. Johnson, and falsely and fraudulently represented. 
that intending to bring a suit for the land, which suit, he 
alleged could not be brought in the plaintiffs’ names, that 
4 it would be proper for them and their ancestor to pass an- 
de | other transfer of the balance of the tract in order to enable 
sy ' him to recover the whole tract, one-half of which, if recovered,. 
eS should be for the benefit of the plaintiffs. Whereupon they 
nich executed the deed and nothing was paid. The representatives 
ait of Johnson were made parties, it being alleged that a part of 
ths. | the tract of land had been conveyed to James L. Johnson, who 
fled | was particeps fraudis. The plaintiffs pray that these sales 
asa : may be declared null and void, and that the whole tract may 
- i be decreed to them. 
at it There was judgment for the defendants and the plaintiffs 
wr appealed. ' 
said The case is before us upon a bill of exceptions, from which 
said it appears that the court rejected parol evidence to prove the 
by facts set forth in the petition and supplemental petition, which 
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Wrstznx Drs, are substantially set forth above. The court, in our opinion, 
September 1841. 4:4 not err. As it relates to the half of the land first convey- 
DELAHOUSSAYE’S ed, even admitting all the facts alleged, there was no fraud im- 


vs putable to Davis. it is not alleged that he had not discovered 


DAVIS'S WIDOW ie z mn 
axp uzis, their titles as he represented, and if they chose to give away 


Where landis One-half of their land, in order to recover the evidence of title 


alleged to have i i 

been conveyed to the other half, they may have made a foolish bargain, but 

— Bion they come with a bad grace, twenty years afterwards, when 
e the vendee a : 

eegeemat title their title thus conveyed had been declared valid, to complain 


to enable him t ‘i ‘ 4 
pete oa that they had been deceived and that nothing was paid them, 


thatthe vation’ and to recover back the land, which after a protracted litigation 
were to have had been recovered by their vendee. As it relates to the other 
one-half when hale : 

recovered; and half, afterwards conveyed, it is enough to remark that if it 


that no price ae = tal 
wasreally paid; Was conveyed for the legitimate purpose of giving to 


h i = hd . . . . 
ata "be Davis an apparent title, upon which he could maintain a 


shown by coun- : = . : al 
poe er, a; petitory action, with an understanding that one half was after 
cannot be prov- recovery to be re-conveyed to the plaintiffs, and that no price 


ed by parol evi- : : ‘ f 
dence. -teally was paid; such stipulations between the parties can only 


A simulation be Shown by counter letter, and cannot be proved by parol. 


not fraudulent : ; 

cannot be prove = simulation not fraudulent cannot be proved by parol as be- 
ed by parol, as tween the parties, and if fraudulent as to both parties, still 
between the par- . . 

ties; and if frau- less ; for the law gives no action to enforce such contracts. 


dulent . - , ; 
i Whether the agreement therefore which invested Davis with 


a a the title to the other half of the tract was or was not fraudulent, 

contracts. parol evidence was equally inadmissible and was properly ex- 
cluded. 

The judgment of the District Court is therefore affirmed 


with costs. 
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OF THE STATE OF LOUISIANA. 
ARIAIL vs. FENWICK. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 


ST. MARTIN, THE JUDGE OF THE SEVENTH PRESIDING. 


The plea of prescription of one year is not applicable to a workman’s account, 


for work done by the job, and materials furnished, whether it be under 


a specific agreement or on a guantum meruit. 


This is an action on a mechanic’s account for the sum of 
$427 50, for work done on defendant’s house, according to a 
detailed aceount annexed. 

The defendant admitted, the plaintiff had done work on his 
house as a Carpenter, but denied he was entitled to the amount 
he claimed ; and that he had been more than fully paid. He 
specified payments to the amount of $145; and pleaded 
prescription of one year against the account. 

The plaintiff proved his account, which, after deducting 
credits, amounted to $321, for which he had judgment. The 
defendant appealed. 


Morse, for the plaintiff. 
Voorhies, for the defendant. 
Morphy, J. delivered the opinion of the court. 


This suit is brought on an open account for work and labor 
done, and materials furnished for a house, belonging to the 
defendant. The latter pleads the prescription of one year, un- 
der article 3499 of the Louisiana Code. This plea cannot avail 
him: It applies only to the wages due to workmen, laborers, 
and servants, who are employed by the day or by the month; 
not toa claim for the value of certain pieces of work done ‘by 
the job, and materials furnished, whether it be under a specific 


agreement, or on a quantum meruit. 1 La. Rep., 268; 10. 


Idem, 230. 
On the merits, the judgment complained of is not so mani- 
festly erroneous as to make it our duty to disturb it. 





413 


Western Drs. 
September,1841. 


ARIAIL 
v3. 
FENWICK. 








414 CASES IN THE SUPREME COURT 


WESTERN Dis. CLEAVELAND ws. MAYO ET UX. 


September,1841. 
—————— APPEAL FROM THE COURT OF THE FIFTH JUBICIAL DISTRICT FOR THE PARISH 
CLEAVELAND : 
vs. OF ST. LANDRY, THE JUDGE THEREOF PRESIDING. 
MAYO EBT UX. 


The father or mother of a minor, or person in whose charge the minor is left, 
are responsible for the injury he may do to another; but this responsibility 
is based on the ground that the person having control of him could have 
prevented the act and did not; and is responsible for neglect. | 





But where a person, having control of a minor, causes or commands him to 
commit a crime, or an act causing damage and injury to another, such 
person is responsible as having committed the offence, although an irres- ' 
ponsible person has been interposed. 


Persons responsible for a trespass or injury in different capacities need not be 
joined in the same action, although if liable in the same way, all must be 
joined as in a joint action. i 


This is an action against the defendant and wife for damages 
occasioned the plaintiff by shooting at and wounding him. 
The petition alleges that the defendant’s wife caused her bro- 
ther, a minor, named John Smith, to fire a gun at the plaintiff, 
without any provocation, wounding him with several shot in 
one of his eyes and elsewhere, so that he has been unable to 
work at his trade; being that of a shoemaker, and on which 
his means of support depended. He expressly alleges that 
the wife of defendant is liable for the injury and damage he 
has sustained, by instigating and ordering her minor brother to 
fire the gun at him. He prays judgment against the husband | 
and wife for $5000 in damages. i 

The defendants pleaded the general issue ;. and averred that 
in the absence of the husband on business, she had been re- 
peatedly alarmed by riotous and disorderly persons infesting 
the place, and loitering about the premises, sometimes des+ 
troying the fencing, to the great alarm and injury of the 
defendant and his wife. That if plaintiff had received any 
injury for which they were liable, he had been fully compen- 
sated therefor, in acts of charity and kindness for the injury § 
of which he complains. They pray that the plaintiff’s demand *4j 


‘ 


be rejected and suit dismissed. ie a 


» He « 
a &: 
t 








4 


ee 








en 


res 
im. 
r0- 
iff, 
t in 
> to 
ich 
hat 
she | 
r to 

and | 


that 
Te 
ting 
des. 

the 





pen- 
jury }. 
rand wh 











OF THE STATE OF LOUISIANA. 





415 


Upon these issues the case was tried before the court and a Wzsrern Das. 


jury. 


September, 841. 





The substance of the evidence is, that at the time and night “**VEMANP 
referred to, captain Mayo was absent, and his wife being ™4¥° =r ux. 


repeatedly alarmed by disorderly and riotous persons about 
the place, sometimes pulled down the fences, she discovered 
the plaintiff in a sitting position outside of her fence, called 
to her young brother, who was asleep, and ordered him to 
shoot off the gun, and he fired it in the direction of the plain- 
tiff. It was in proof that 16 small shot struck him, and that 
one of them hit him in the eye, and deprived, him of the sight 
of it. 

On the part of the defendant, the lad, who shot off the gun, 
testified that he fired with a view only to frighten and alarm 
those who might attempt to break into the inclosure of the 
defendants. | 

There was a verdict, on all the evidence, of $250 in favor 
of the plaintiff, and the defendants appealed from the judg- 
ment rendered thereon. 


T. H. & W. B. Lewis, for the plaintiff. 
Voorhies § Splane, for the defendants. 


Garland, J. delivered the opinion of the court. 


This suit is brought against the husband and wife, to recover 
damages in consequence of the plaintiff being shot at and 
séverely wounded by one John Smith, jr., a minor, who fired 
the gun at the instance of, and under the express orders of the 


wife, the husband being absent. The damages are laid at 


The answers of Mayo and wife, after a general denial, state, 
that the former was frequently from home, being a captain of 
a steamboat ; that the village in which they resided, was in- 
fested by many disorderly and riotous persons, who frequently 


a A . . . . 
» leitered around their premises, breaking down the enclosures, 


He «. 
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Western Dis. and kept Mrs. Mayo in a state of constant apprehension for the f 
pa safety of herself, children and property. They deny any ma- ¢ 
— licious intent, and say, if the plaintiff has sustained any dam- t! 
mayo ET ux. age, he has beencompensated by the many acts of charity and b 
kindness of defendants towards him since the injury, of which 
he complains. “ 
The evidence shows, that in July, 1839, between the hours é 
of ten and eleven o’clock at night, the plaintiff, who is an in- s 
offensive old man, was discovered by Mrs. Mayo inthe street, § 4 
near her house, in a sitting posture on the banquette or side- fs 
walk, The moon was shining, so that objects could be plainly § y 
seen at a considerable distance. Mrs. Mayo awoke her brother, t! 
John Smith, jr., and directed him to get a gun that was loaded, | a 
and discharge it at plaintiff. He did so at and by her com- a 
mand, without saying any thing to plaintiff, or making any in- is 
quiry of him, as to his purpose or business at that place, by ta 
which he was severely wounded, and has entirely lost the sight = = a 
of one eye, and. had the other injured. The plaintiffisa - | re 
shoemaker, dependent on his labor for support. He wascon- pe 
fined for several weeks by the injuries he received, but during th 
the whole time was treated with much kindness by both des th 
fendants, who were anxious to take him to their house, that he 
they might attend him. They expressed great regret for the | fo 


occurrence, and Captain Mayo paid a considerable share, if not di 
all the expenses of plaintiff whilst confined. mi 

The jury found a verdict for $250 against Mrs. Mayo alone, da 
upon which the court rendered judgment; and from which she, co 
with the consent of her husband, appealed. | be 

In this court the plaintiff relies upon articles 2294, 2804 and co 
2297 of the Code, to sustain his action, in which is embodied te 


the doctrine, that every act, which causes damage to another, _ | ek 
is to be repaired by the person, through whose fault it happen» ~ th 
ed, whether that act be committed by himself or another. A) Poin 
The defendants contend, this action cannot be maintained: | In 
1. Because the husband is not responsible for the acts of his Wa by 


wife during his absence from home. This doctrine we are not 
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prepared to admit as correct, though it is not necessary to de+ ¥ 
cide upon it now, as the judgment and verdict are only against =o 
the wife, without deciding upon the responsibility of te hus- 

band. 

2. Because they say, if the plaintiff is entitled to recover 
any thing, he must sue the father of the minor, John Smith, jr., 
and he has his recourse against them, if the plaintiff should The father oF 
recover any thing. To sustain this position, they rely upon a & Phin 
the fact, that young Smith was residing with his sister, by his omas “whose 
father’s consent, and the application, of articles 2296-2297, nor is left, are 
which they say makes the father, and in the event of his death, Ries = 
the mother responsible for the acts of the minor. It may pos- = Bagg this 
sibly be true, that the father is responsible in this case, for the ——! 
acts of his minor son, but it does not follow, that the defendant ground that the 


havi 
is not also responsible for the injuries, she has caused the minor bontrol of hits 


could have pre- 





MAYO BT Ux. 


-torcommit. When a minor, of his own volition or accord, d0e8 Jented the act 


an act that causes damage to another, the father or mother ig @n4 did nots 
is respon- 


. responsible under the articles of the Code just cited, and thesible for ne- 


person in whose charge the minor is left, is responsible to ” But where » 
them. This responsibility is based upon the supposition, that Pormar ae 
the person having the control of the minor, should or could Dor. sauce, oF 


have prevented the act, and not having done.so, is responsible to. commit a 


crime, or an act 
for negligence and imprudence. But the case is altogether causing damage 
different, when the person having the control, causes or com- et gy 


is rege 
mands the minor to commit a crime or an act, that causes Peso" Mey math 


damage to another. Then the party is responsible as having i» oma 
offence, al- 
committed the offence, although an irresponsible person ‘has thoogh an ire 


been employed. A different doctrine will open the way to the has been 


Persons res 


‘tesponsibility attaching.  ponsible for a 
trespass or ine 

, 8. It is contended the action cannot be maintained, because jury in in ditions 
capaci need 


3 the father of the minor, and the minor himself a are not joined not be joined in 


in it, as they are jointly responsible under the article 2304. ae, “although 


In reply to this, we say, the minor cannot be made responsible ‘ i <a 
fire. action, and if the father is responsible at all, there must be joined 


ie “ina privity between him and Mrs. Mayo. He did not assist ee 
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Wrereax Div. in or encourage the offence, whilst the other is a direct actor, 

eee Shis distinguishes this case from that of Laussade vs. Har- 
muses. tineau, 16 La. Rep. 

DUPERRIER = The judgment of the District Court is therefore affirmed 


RET AL. g 
with costs. 


RIGGS vs. DUPERRIER ET AL. 
| APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
ST, MARTIN, THE JUDGE OF THE SEVENTH PRESIDING. 


Where the evidence establishes the existence of a redhibitory disease at the 
time of sale, although not perceptible to ordinary observers, or known to the 
vendors; yet it is sufficient to authorize a rescission of the sale and return 
of the price. 

Where the quantum of damages is not proved or is left doubtful, the case 

_ wil] be remanded to ascertain them. 


‘This is a redhibitory action, to recover back the notes or 
price of a negress, which the defendants caused to be sold at 
public auction, and was purchased by the plaintiff, at the price 
of $600. He expressly avers, that at the time of said sale, the 
negtess was afflicted with an incurable disease, called a cancer 
in the womb, of which complaint she shortly after died. He 
prays, that the sale be rescinded, and that his notes be given 
up and cancelled, and that he have judgment for damages, &c. 

The defendants, Duperrier and Segura, the vendors of said 
negress, denied the existence of the redhibitory disease at the 
time of sale, or that they were bound to return the price, &. 
They further aver, they proposed about three weeks after the 
sale, to take back this woman, when the plaintiff complained of 








tor, 
lar- 


ned 


or 


t the 


o the 


3 or 
1 at 
rice 
the 
cer 


ven 
&c. 
said 


&e. 
the 
1 of 








OF THE STATE OF LOUISIANA. 


410: 


her being diseased ; and thai, if when she was properly treated, Westzrw Drs, 


the disease proved bad, that then they would cancel the sale; 
but the plaintiff refused. They pray, that the demand of plain- 


September 184A. . 


RIGGS 
v8. 


tiff be rejected; that they have judgment for the instalment of DUPERAIER, 


the price now due, in reconvention. 

The redhibitory disease was proved to the satisfaction of the 
judge, who gave judgment rescinding the sale, and for the re- 
turn of plaintiff’s notes or the price. The defendants ap- 
pealed. 


Splane, for the plaintiff. 
Voorhies, contra. 
Garland, J. delivered the opinion of the court. 


This is an action to rescind the sale of a female slave sold by: 
the defendants to the plaintiff, on the ground of her being af-- 
flicted with an incurable disease; also to compel the surrender 


of three notes amounting to $600, which were given: to secure 
the price, and for damages sustained by the employment of 


physicians to attend the woman, and trouble and expenses in- 
curred during her illness. The answer puts all the allegations. 
at issue. 

It is shown, that the sale was made on the 24th of February, 
1838. About two weeks after, the plaintiff ascertained, the 


woman was very ill and almost useless, and told a witness, if 


he chose, he might take her for her services ; he did so; but. 
ina few days after he returned her to plaintiff,as he would not 
keep her. The plaintiff, about this time, called on one of the 
defendants, to take the slave back again, who replied, he could 
notuntil he consulted his partner, Duperrier.. On the 14th of 
March, 1838, the plaintiff placed the woman under.the care of 
a physician, where she remained. until the 26th of May, 
without any improvement in her health. During this time, 
another physician was called in, who visited the woman a: 
few times ; a critical examination was made by both physi-~ 


* 
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Western Drs. cians, who concur in saying, she had a cancer in the womb, 


September,1841. 


vs. 
DUPERRIER 
EP AL, 


which, in their opinion, had existed for a year or more, and 
was incurable. The woman died in a short time after she 
was taken from under the care of the physicians. In behalf 
of the defendants several witnesses swear, they had known 
the woman for a long time, and did not know of her having 
any particular disease. She worked on the plantation of de- 
fendants as the other slaves, and in the swamp the year 
previous to the sale. One witness, who had acted as overs 
seer on defendants’ plantation, says, he did not know she 
was diseased, and other neighbors testified to the same 
thing. . 

Upon this evidence we cannot doubt, that the woman was ° 
diseased at the time of the sale. Two physicians examined 
her in a month or six weeks after, and say positively, she 
had a cancer in the womb, of long standing, which at the 
time was much advanced and incurable, and she died in 
three or four months after she was sold. The testimony on - 
the part of defendants is negative only, and scarcely that. 
They say, they did not know of any disease the woman 
had, though they saw ler frequently, and one of them had 
had her in his possession some two or three months before. 
the sale, and observed no disease. This may all be very 
true, and probably is so, but it is not shown, the witnesses 
gave any particular attention to the state of the woman’s 
health, and from the character of the disease it is not probable, 
she would disclose it to white men, as long as she could help 
it, unless it was to her owners. The physicians say, the 
symptoms are not very perceptible in the incipient stages 
of the disease, except to an experienced observer. The judg- 
ment can¢elling the sale and decreeing a surrender of the 
notes, is perfectly correct. 

As to the damages, the plaintiff has failed to prove what 
they amount to. It is not shown, the defendants acted in bad 
faith in selling the slave, or that they knew of her being af- 
Mieted with an incurable disease. The physicians say, they 
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charge plaintiff $315 for their services, which they expect him Wasrzaw Drs. 
to pay them, but he has not yet paid that amount or any other; — 
on the contrary, it was admitted in the argument, that one or = *668 
both of the doctors had sued the plaintiff for their accounts, a 
and he was contesting with them the justice or reasonableness 

of their demands, It is not proved their services were worth Where the 
the sum charged, further than the statement of Doctor Nabonne ome is > 
as to his claim for $55. It may be, that the plaintiff may not Por Gupta, the 
be condemned to pay the sums charged, and if not, he is not ——— rsa 
entitled to recover them from the defendants. In this state of certain them. 
the case, the judgment as to damages must be reversed, and 


the cause remanded to ascertain them. 


The judgment of the District Court is therefore affirmed 
so far as jt relates to the annullment of the sale from defend- 
ants to plaintiff; but so far as it relates to the damages, it is 
annulled and reversed, and the cause remanded for the purpose 
of ascertaining and fixing the amount; the costs in the District 
Court, up to the date of the appeal, to be paid by the defend- 
ants, those of this court to be paid by the plaintiff, and those 
incurred after the transmission of this judgment to the District 
Court, to abide the final decision of the case. 
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PREJEAN vs. GIROIR ET AL. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF 


LAFAYETTE, THE JUDGE THEREOF PRESIDING. 


Where a tract of land is sold as“ 4 arpents front with about 35 or 40 in depth; 
the front to begin at a certain point, and the tract bounded on both sides by 
plantations, itisa sale per aversionem ; and the boundaries will control the 
enumeration of quantity. 


This is an action to recover about 40 superficial arpents of 
land, which the plaintiff alleges the defendant, Pierre Giroir, 
has taken from one side of his tract, by surveying it off, and 
planting posts to his damage $1000. He further says, he pur- 
chased his tract of 4 arpents front by about 36 or 40 in depth 
from the heirs of Marguerite Richard, deceased, at the probate 
sale of her estate, and they are bound to make good this 
quantity. 

The defendant opposed a general denial, and set up a valid 
and complete title to all the land he claimed. The heirs of - 
Madame Richard, called in warrantee, denied that the plaintiff 
was evicted or disturbed in the possession of the land they sold 
to him and that he was put in the possession of the land as 
sold. 

There was a verdict and judgment for the defendant; bat 
against Richard’s heirs, annulling the sale, and for the return 
of the price, ($1030). The warrantors appealed. 


Neveu, for the plaintiff. 
Voorhies, for the warrantors and appellants. 


Morphy, J. delivered the opinion of the court. 


Plaintiff having been, as he alleges, dispossessed by Pierre 
Giroir of a part of a tract of four arpents front purchased from 
the heirs of the late Marguerite Richard, brought the present 
suit to recover the same, and cited in warranty his vendors. 
He prays that in case he should be finally evicted of any por- 
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tion of the said tract the sale be rescinded, and his vendors Wesrsrw Dis. 
decreed to pay him $1000 damages, &c. The defendant de- = 
PREJEAN 
plaintiff, sets up title to the portion of ground claimed by him emomm aa 
and pleads the prescription of ten, twenty and thirty years. 

The answer of the warrantors avers, in substance, that the 

plaintiff has always been and is still in the peaceable, quiet 

and undisturbed possession of the land really sold to him; and 

that no part of it has ever been claimed or taken possession of 

by his neighbor, Giroir; that the heirs of Marguerite Richard 

sold and delivered to him a certain tract of land within specific 

boundaries ; that if within those boundaries there is a smaller 

quantity of land than that mentioned in his deed of sale he has 

no right to complain; that this suit, although it purports to be 

an action in warranty, is in truth and in fact brought to obtain 

a rescission of the sale, or a diminution of the price for a 

pretended deficiency in the quantity of land he purchased, and 

that such a claim is barred by prescription. 


There was a judgment below for defendant against the 
plaintiff; and one for plaintiff against his warrantors. The 
latter appealed. : 

From a survey made shortly after the sale to plaintiff, it was 
found that the tract contained only three arpents and a half 
instead of the four mentioned in his deed of sale; if he was 
entitled to no more he has suffered no eviction. 


The description of the land as purchased by plaintiff at the PP sy ot 


sale of the succession of the late Marguerite Richard in 1820, as «4 
is as follows, to wit: ‘*One tract of land lying situate in in 


parish of St. Martin, at Cote Gelée, containing four arpents in ee 


front, with the depth that may be about thirty-five or forty ar- pa A soy: and 


pents; the front of the said tract beginning at the extremity of ed on Seth sides 
. — : tation 

the land of Pierre Giroir, bounded on the one side by the lands ;” is’ date per 

of Baptiste Comeaux and on the other side by the lands of the boundarie 

Madame Clark Beaton,” (since Pierre Giroir,) &c. will eontrol the 

enumeration of 


This sale is clearly one per aversionem. We have repeat- qantity. 
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Rese oe edly held that where a sale is made with reference to knowti 


v8. 
GIROIR ET AL, 


, and definite boundaries they will control the enumeration as to 


quantity ; that nothing mote is intended to be conveyed than 
what is contained between the two given boundaries, and that 
a deficiency in the quantity does not entitle the purchaser to 
demand either a rescission of the sale or a diminution of the 
price ; 5 Martin, N. S., 241; 8 Idem, 159; 3 La. Rep., 91; 
7 Idem, 455; 16 Idem, 186. But it is argued that the inten- 
tention and subsequent acts of the sellers must control the ex- 
pressions in the act of adjudication, and that as they took upon 
themselves to deliver four arpents of land, they are responsible 
in warranty to the plaintiff for the half of an arpent belonging 
to Giroir, of which plaintiff has been dispossessed. It appears 
that about the time the price became due, the plaintiff required 
the land to be surveyed and delivered to him ; that in the pre- 
sence of two of the heirs a surveyor measured off the front of 
the tract, beginning at the boundary of Comeaux and running 
to that of Clark Beaton (Giroir), upon reaching which he found 
only three and a half arpents ; the plaintiff then refused to ac- 
cept the land saying that there was not the four arpents he had 
bought ; he told: them, “ give me the quantity and I will pay 
you ;”” the heirs desired him to accept of this land as it was, 
and upon his refusal to do so, a witness says, they measured 
across the line said to be Mrs. Clark (Giroir), until they 
made out the four arpents front, planted a post and delivered 
itin this manner. It is difficult to believe that the plaintiff 
could have pursuaded himself that he had thus acquired any 
right ot title to land which he knew did not belong to his ven- 
dors, and which’ therefore they could not deliver to him, but 
whatever may have been his belief on this subject, and the 
motive of the two heirs in acting as they did, it is clear that 
the parties were not aware that their rights were definitively 
fixed and determined by the adjudication ; and that by law the 
tradition ot delivery of the land accompanied the public act of 
sale. Had the plaintiff upon discovering the deficiency, abso- 
lutely refused to pay, he could under his sale have been com- 
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pelled to give the whole price, and in like manner had the Wzsrzaw Drs, 


surveyor found between the boundaries mentioned more than 
four arpents, the plaintiff would have been entitled to the sur- 
plus without having to pay any supplement of price; 2 La. 
Rep., 499; Marigny vs. Nivet et al. The plaintiff has then 
suffered no eviction, and the hdlif arpent of which he pretends 
to have been dispossessed by defendant, never belonged‘to him 
or his vendors. 

It is therefore ordered, adjudged and decreed, that the judg- 
ment of the District Court in favor of plaintiff against the 
heirs of Marguerite Richard be annulled, avoided and reveys- 
ed; and that there be judgment in favor of the said heirs with 
tests in both courts. 





HISEM vs. LEMEL’S CURATOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF BT, MARY. 


‘The fee of the attorney of absent heirs is properly chargeable to the share of 
the estate coming to them. 

The cost of erecting tombs over the grave of the deceased, forms no part 
of the funeral expenses, and the éurator has no authority to expend the 
means of the estate for this purpose without the consent of the heir. 

‘Where the curator, in compliance with a verbal request of the deceased in his 
last sickness, and with the implied assent of the heir, erects tombs over the 
deceased and his wife, he will be allowed the sum expended, in his aecount 
‘against the esfate. 


This case comes up on an opposition filed by the plaintiff to 
sundry items in the account of the curator of John Lemel, 


deceased. 
64 VOL. Xi 


September,184), 
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‘Western Dis. 


“September, 841. 


HISEM 
v8. 
LEMEL’S 
CURATOR. 
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The curator having filed his account and a tableau of distiis 
bution of the funds of the estate of the deceased, and the 
plaintiff who is heir for one half in right of his deceased 
daughter, made opposition to several items in the tableau, and 
prayed that it be amended in his favor. The items of oppo+ 
sition are stated in the opinion of this court, and need not be 
recapitulated. 

The plaintiff’s daughter was married to the deceased, 
Lemel, and died a few days before him, during the epidemic 
of 1839, in the town of Franklin, parish of St. Mary. A 
community of property existed between the spouses, and the 
plaintiff inherited his daughter’s portion. 

The evidence showed, that in his last sickness, the deceased 
requested of the present curator, that in the event of his 
death, he would cause tombs to be erected over the graves of 
himself and wife. After the appointment of Martin, as cura- 
tor, he had tombs erected over the graves, and a paling made 
around them. This item of expense amounting to $150, was 
charged to the estate, and is opposed by the father-in-law and 
and heir of his daughter. 

There was judgment sustaining the opposition to this item, 
and to an item of $20 for fee of attorney of absent heirs; toa 
charge of $46, amount of daughter’s property sold to plaintiff, 
and charged to him; and also to a charge of $135 for boarding 
plaintiff three months, which was rejected. The tableau was 
amended accordingly, and the curator appealed. 


Maskell, for the plaintiff in opposition. 
Splane, contra. 
Bullard, J. delivered the opinion of the court. 


The curator of the vacant estate of one Lemel, is appellant 
from a judgment sustaining in part an opposition, on the part 
of one of the heirs, to several items in his account rendered 
and tableau of distribution. The items opposed consist, Ist 
Of a sum of $114 35, for a coffin and paling round the grave 
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of the deceased and his wife, the. daughter of the opponent, Wzsrrax Dis. , 
September,1841, 


2d. For tombs erected over their. graves in the open prairie, ~’ 


$150. 3d. The small sum of $10 563 for trimmings of the = ™S=™ 
coffin of the opponent’s daughter, who died a few days before.  emen’s: 


her husband, Lemel. 4th. The fee of the attorney of absent. — 
heirs; and, 5th. An account of A. Stubus for $105. He 
further objects to the amount of board charged to the oppo- 
nent, and to $46, the proceeds of certain furniture received by 
him. 
The fee of; 


We concur in opinion with the Court of Probates, that the sé. states et 
fee of the attorney of absent heirs is properly chargeable to absent hefrs is 


; ine roperly c - 

the share of the estate coming to him. The opposition, as to.able to. the 
. : share of the 
that item, was therefore correctly sustained. estate coming’ 
to them. . 


The charge for erecting tombs over the graves of the de- The cost of 
ceased and his wife, was rejected. This would be undoubtedly erecting tombs . 
. over the grave 
correct, if the curator had expended the means of the estate of.thedeceased, 
: ‘ e . , forms no part 
for that purpose without the consent, either express or implied of the funeral 
of the heir. The cost of such a work forms no part of the the curator 0 
funeral expenses, according to the definition of the Code, art. jon ea 
3159. The charges incurred for the interment of the de- means of the. 


ceased, whether with or without a tomb, precede the appoint- verge 
ment of the curator. But it is shown in evidence that Lemel Sy ~mama 
said before his death, that he intended to.do. some work on the 
tomb of his wife, but if he never recovered he wished Martin. 
to do it, and Martin spoke to the plaintiff about building the 
tombs, and plaintiff said nothing on the subject, but afterwards 
complained of the high charge for them. Although no effect 
could be given to the verbal request of the deceased alone, yet 
when communicated to the heir, together with notice of an 
intention on the part of Martin, to comply with it and to erect 
tombs both over Lemel and his wife, and no objection was 
made by the opponent, but he stood by and saw the work done 
without opposition; his silence must be regarded as evidence 
of assent. ‘Assent is implied,” says the Code, ‘when it is 
manifested by actions, even by silence or by inaction in cases 
in which they can from circumstances be supposed to mean or- 
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“-‘Wasrzax Drs. by legal presumption are directed to be considered as evidence 


1844. OF on assent,’ art. 1805. When the father of a deceased 
uise&m daughter is informed, by a person having charge of a fund 
vs. ‘ : : : 

temex’s destined te be paid over to him as heir, that he is about to ex. 
cvnaTom® pend a part of it in erecting a tomb over her remains, and 
Where the those of her husband, in compliance with his dying request, 
eurator, in and he makes no objection, it is so natural to suppose that he 

compliance 2 ect — iy 
with a verbal would himself desire it, that we can only interpret his silence 

request of the ° ° Ka . - 

deceased in his 48 evidence of anacquiescence, and if he is not restrained by a 
~— yneknefsy sense of prepriety, he is by law, from afterwards objecting to 


ae avsent an expense thus tacitly authorized by himself. The court 
0 > 


on therefore, in our opinion, erred in rejecting the credit claimed 
ceased and his by the curator on that account, one-half of which, to wit: $75, 
per — is a proper charge against the epponent. 
ang Pigg nce The price of boarding the plaintiff, was correctly reduced 
against = the to $25 per month. The forty-six dollars for furniture was im- 
estate. os iulig ‘ r 
properly charged to the plaintiff, as it appears that the furni- 
ture belonged to his daughter, before her marriage. 
The result is a balance in favor of the appellee of $285 59, 
The judgment of the Court of Probates is therefore re- 
versed; and proceeding to render such judgment as ought, in 
our opinion, to have been rendered below, it is further ad- 
judged and decreed that Valentine Hisem recover of the 
defendant, Jehn Martin, the balance in his hands belonging to 
the succession of Lemel, to wit: the sum of two hundred and 
eighty-five dollars and fifty-nine cents, with interest at five per 
cent. from the date of the first judgment, with costs in the 


court below, the cost of the appeal to be paid by the appellee, 
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‘e CHEEVERS vs. BURKE’S ADMINISTRATRIX. Whieuseiiie 
as September,1841. 
. APPEAL FROM THE COURT OF PROBATRS FOR THE PARISH OF ST. MARTINS ——————————— 
id CHEEVERS 
wm" After a judgment by default, and answer to the merits, an exception denying bo 
the defendant’s capacity to be sued as administratrix, is not admissible. pp rn ote 4 
id Where a case comes up on a judgment of non-suit in which there was no trial 
st, on the merits, or bill of exception taken, this court cannot go into the 
he merits. 
ce ; This is an action on an account against the administratrix of 
a Wm. Burke, deceased, for lumber and materials furnished for 
to repairs and improvements of the dwelling house and kitchen 
irt of the deceased, amounting to $377 78, according to a detail- 
ed ed account annexed to the petition. 
5, The defendant pleaded the general issue; and also averred 
that certain admissions of the correctness of said account, 
ed made by her in writing at the foot of it, were made in error 
m- and are not binding on the estate, the claim being unliqui- 
nis dated. She puts the plaintiff on strict proof, and prays that 
.| the demand be rejected. She then filed an exception for the 
9, dismissal of the suit, on the ground, that she was the widow 
res of the deceased, and natural tutrix of the children, but had 
in | never been appointed administratrix. 
d- There was judgment of non-suit, and the plaintiff appealed. 
he : ee 
: Magill & Morse, for the plaintiff. 
0 
nd Voorhies, contra. 
er : si 
* Garland, J. delivered the opinion of the court. 
ec, | Petitioner alleges that the estate of William Burke, de- 
ceased, is indebted to him the sum of $377 78, for lumber 
furnished the said William Burke, from the 15th of June, 1839, 
up to December the 18th, of the same year, to be used in the 
“repairs and improvement of a two story house and kitchen 
of said Burke, together with lumber for the house in which ; 
his widow Eleanor Lee now resides.” He alleges he has a 
privilege on the said buildings as having furnished materials 
for their repair and improvement. He alleges “Eleanor Lee 
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Western Dis, has been legally appointed administratrix of the succession,” 


September,1841. and refuses to pay the aforesaid sum. He therefore prays that 
cussvenrs Eleanor Lee be cited, and he have judgment against the suc- 
purxs’s anmi- cession for the amount of his claim and costs. With his 
XISTARBIX: Hetition the plaintiff files a detailed account against the estate 
of William Burke, at the foot of which, ‘‘Eleanor Lee, widow 

and administratrix of the late William Burke,’ admits in writ. 

ing, that the lumber was furnished and employed for the 

purpose alleged, and that the sum claimed is due. On the 

11th of August, 1840, a judgment by default was taken, and 

~ on the 22d of February, 1841, the defendant filed an answer 

to the merits. Onthe same day, ‘“‘the defendant amending 

her original answer,”’ says, she is the widow and surviving 

partner of William Burke, deceased, and natural tutrix of her 

minor children issue of said marriage, but she has never been 

legally appointed administratrix of Burke’s succession, that 

she has applied for said appointment, but has never legally 


qualified as such, she therefore asks this suit to be dismissed. - 


Whereupon the judge says, ‘the plaintiff cannot maintain this 
action in law,’’ and enters a judgment of non-suit. 


ie Fe ; In this judgment the judge erred, The defendant, after a 


= answer to judgment by default, and an answer to the merits, had no, 
e m 
exception de- right to file any such exception. The 23d section of the act 


= As to amend the Code of Practice, approved March 20, 1839, 
pod ete tons says, “thereafter no dilatory exceptions shall be allowed in any 
— ad- case, after a judgment by default has been taken, and in every 
case must be pleaded in limine litiss nor shall such exceptions 

hereafter be admitted in an answer in any cause.” 
The defendant does not except to the jurisdiction of the 
Where a case Court, but merely wishes the plaintiff to prove her representa- 
comes up on + tive capacity. This she cannot do, as by her answer to the 


judgment o 


—— ? in merits she has admitted the capacity in which she was 
whic ere 

was no trial on charged, and the law absolutely forbids the filing of any such 
t its : ‘ 

bill ‘< a exception after a default or plea to the merits. 

renga In the points filed, the parties seem to wish us to go into the 


into the merits. merits of the case, they do not appear to have been examined 
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in the court below; thete is therefore nothing fgr us to review, Wzsrerx Drs. 

no evidence having come up with the record. enema a 
The judgment of the Probate Court is therefore annulled, = 

avoided and reversed, and it is further ordered that this cause ¥exwicx. 

be remanded to the Probate Court of the parish of St. Martin, 

to be proceeded in according to law, the defendant and 

appellee paying the costs of this appeal. 





BROWNSON vs, FENWICK. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF ST, 


MARTIN, THE JUDGE OF THE SEVENTH PRESIDING. 


Parol evidence is admissible in contradiction to the written statement of the 
defendant, intended as a settlement between the parties, and also of title to a 
slave, under the pleadings alleging fraud. 


An agent to purchase slaves, cannot buy from himself, or put one of his own 
slaves in, so as to charge the principal with his price or value; and 
where there was deception inducing him to settle with the agent, he will re- 
cover back the price, as having been allowed in error. 


Legal interest from judicial demand on liquidated claims will be allowed, when 
the party was then first in delay. 


When a demand is afterwards set up for services ‘growing out of a transaction 
already settled between the parties, for which no charge was made, and it is 
not shown the settlement was erroneous, it will be presumed the services 
.were gratuitous, 


This is an action to recover $575, the amount of a promissory 
note signed by the defendant, with 10 per cent. interest; and 
also $829 95, advanced to the defendant with other funds, to. . 
purchase slaves. | 
The plaintiff alleges, that on defendant’s return from Mary- 
dand, he informed petitioner, that he had purchased a slave 
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Western Dis, named Dennis, from the estate of Leo Fenwick, for $800, who 
September,1841, 
--. had made his escape and run away, on coming to Louisiana, 


BROWNSON 
8. 


FENWICK. 


and that petitioner was induced from his representations, to 
settle for the price and expenses of said slave, and allow 
the sum of $829 95 therefor. That he has since been inform. 
ed, the defendant did not purchase said slave, but he belonged 
to the estate of Alexander Leo Fenwick, deceased, of whom 
defendant was administrator; and inventoried at $750. That 
said defendant, in consequence of being put in possession of 
said property, was bound to keep it for the benefit of the lega- 
tees, &c. That he brought the slaves of said estate to Louis- 
iana, and placed them on his plantation, not as his own, but for 
the benefit of the persons interested in the estate of Alexander 
Leo Fenwick, under his will, and it was never intended by him, 
before the slave Dennis made his escape, that he was to be 
placed to the account of this petitioner, &c. He further al- 
leges, that the defendant has been guilty of gross fraud and 
deception ; and by his falsely representing the purchase and 
escape of the slave Dennis, he was induced to allow and pay — 
the defendant the said sum of $829 95. He prays judgment 
for the said sums of $575, with 10 per cent. interest, and 
$829 95, also with interest from the time the defendant receiv: 
ed said sum, until paid. 

The defendant pleaded the general issue; he admitted he 
received the nett proceeds of plaintiff’s draft on Lambeth & 
Thompson, fo wit: $9,798, but has faithfully accounted for the 
same. He specially denies the fraud and deception alleged, 
and prays, that the plaintiff’s demand be rejected, &c. 

On the trial the plaintiff established, that the slave Dennis 
belonged to the estate of Alexander Leo Fenwick, deceased, of 
which defendant was administrator and had control ; that he 
took the slave Dennis out, and charged him as one of the gang 
he purchased for plaintiff at the price of $800; and that Den- 
nis run away at Cincinnati. There was judgment for the 
plaintiff for $1405 95, the entire sum claimed, with ten per 
cent. on the amount of the note. The defendant appealed. 
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OF THE STATE OF LOUISIANA. 
Voorhies, for the plaintiff. 


Morse & T. H. Lewis, for the defendant, maintained the 
following points: 

1. The only question is the right of the plaintiff to re-open 
asettlement regularly made in writing between the parties, in 
which plaintiff, with a full knowledge of all the facts and his 
rights in law, passed his receipt in full and without any reset- 
vation. © 

2. Had any question or reservation been left for future deci- 


_ sion, as was attempted to be shown by parol testimony, the 


same should have been inserted in the receipt, and the testimony 
of Maskell & Baker, (which was objected to below,) should 
have been rejected, as contradicting the writing passed between 
the parties. 

3. If the parties are allowed to go behind the receipt and 
settlement, then the charge made by defendant for his services 
and trouble in bringing the negroes to Attakapas, should have 
been allowed, as it was clearly proven. 

4, Any admissions, that defendant may have made, that he 
would not charge any thing for his services, were made in con- 
sideration of the loss of the negro Dennis, borne by plaintiff. 
But if he is to be held responsible, then the same was made in 
error of law and fact. 

5. It is admitted, that all the negroes were purchased in de- 
fendant’s name, and in no event should he be liable for more 
than his proportion, say as 14 to 11, which plaintiff offered be- 
fore the institution of the suit. 

6. The court erred in not sustaining the exception to parol 
testimony. 


Bullard, J. delivered the opinion of the court. 


The plaintiff sues to recover the amount of a promissory 
note, which is not contested, and the further sum of $829 95, 
upon the following allegations. That in 1835 he employed the 
defendant as his agent, to purchase for him in Maryland a 
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Wersrerw Dis. Certain number of slaves, and furnished him funds for that pur- 


September 1841. 


BROWNSON 
v8. 


FENWICK. 


pose. That the defendant purchased several slaves for him, 
and paid for them with his funds, and on his return to Louisiana 
delivered them to him, informing him in the meantime, that a 
certain negro man, named Dennis, whom he said he had pur- 
chased for the plaintiff of the estate of Leo Fenwick, had 
made his escape on his way from Maryland to Louisiana, and 
that he had cost $800, of all which the defendant gave a writ- 
ten certificate ; by which he also declared, that he had settled 
with the plaintiff for the price and expenses amounting to 
$829 95. He further alleges, that he has ascertained, that the 
defendant never made any such purchase as was represented 
by him, that Dennis never was sold to him or to any other per- 
son by the estate of Leo Fenwick, but still belongs to that 
estate. That the defendant, while in Maryland, was appointed 
executor or administrator to the estate. An inventory was 
duly made of the property- belonging to the estate, which in- 
cludes the negro man Dennis, estimated at $750. That the 
defendant was put in possession of the property, and was bound 
to keep the same for the legatees. That being thus in posses- 
sion, he proceeded to bring them to this State, not as his own, 
but for the benefit of the legatees, and that before the escape of 
Dennis, it never was the intention of the defendant, that he 
should be the property of the plaintiff. He alleges, that the 
defendant had thus violated his confidence, and was guilty to- 
wards him of gross fraud and deception, and he asks judgment 
for the amount thus retained, together with interest due in con- 
sequence of his infidelity as agent. 

The defendant, in his answer, denies all the facts and allega- 
tions in the petition contained, and avers, that he has faithfully ° 
accounted for the nett proceeds of a draft on Lambeth & 
Thompson, and he specially denies all the frauds charged 
‘against him. 

There was judgment for the plaintiff and the defendant ap- 
pealed. 

The first question, which has been presented for our-con- 
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sideration, is, whether parol evidence was admissible to con- Westerw Dis. 
‘ ; ‘ .  September,1841.. 

tradict the written statement of the defendant, which was in- 2 

tended to serve as evidence of asettlement between the parties, "“°WNS0* 


and of title to the negro Dennis. We are of opinion, thatthe #*WicK. 





‘ evidence was properly admitted for that purpose under the _Parol evidence 


; . Li : é is admissible i 
pleadings. The plaintiff alleges, that the certificate is false, contradiction to. 


and that the defendant had deceived and defrauded him. In sup- prayer =e: 


. ‘ an defendant,. in- 
port of those allegations parol evidence was clearly admissible. hom = rd 


It is contended on the part of the defendant, that by the laws —a -_ 
of Maryland he had a right, as administrator, with the will an- ties, and also of 
nexed, to take the personal property, including slaves, on his bes A , a 
own account, at the price of estimation, and that having by an ree tt 
account rendered and approved by the orphans’ court, charged 
himself with the slaves inventoried as the property of his 
brother’s estate, they became his, and he had a right to dispose 
of them. Admit this to be true, the difficulty still remains, by 
what means did the slave Dennis become the property of 
Brownson, so as to make him accountable for the loss? It is 
certain, that the certificate of the defendant does not even pur- 
port to convey a new title to the plaintiff. The consent of 
Brownson personally is nowhere shown to become the owner. 

Upon the supposition, the most favorable to the defendant, that 
having employed the funds of the plaintiff in payment of the 
debts due by his brother’s estate, his intention was to convey 
the slave Dennis to the plaintiff; yet no such agreement is 
shown before the loss of the slave. As agent of Brownson, to An sgent to 


purchase slaves, 
purchase slaves, he could not purchase one from himself, either cannot buy 


; : : xy from himself, or 
in his personal capacity, or as administrator of the estate of put one of his 
. : ; , own slaves in 
Leo Fenwick. In the case of Beal vs. McKernian, 6 La. Re* 50 as te charge 
H ! ' } ,; the . principal 
ports, 497,we held. that Beal, th ATE t to pure mse catfon. coud with He ti 
not talc cotton W hiv hoe hel { iGs ale ! nself as 2 comm) $10) “ bine 
pa 
merchant, to fil tue-order. ‘\ r7reement or centract ca 


made without the concurrence Oi iwo minds, and it isa iva. Suiluc Wha wie 
agent, he will 
recover back 
the price as 
having been al- 


purchase on the best terms for his employer; as owner he lewed in error. 


absurdity to say, that Fenwick could purchase as agent for 
Brownson, from himself. As mandatory it was his duty to 
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Westy Dis, Would naturally endeavor to get the highest price—the two are 

September, 1841. wtterly incompatible. We therefore conclude, that Dennis 

BRowNsON never was the property of Brownson, and the price retained for 

venwicx. him by the defendant ought to be refunded as having been al- 
interest lowed in error. 

from judicial The appellee prays for an amendment of the judgment in 


demand on li- 


quidatedclaims, his favor, by an allowance of interest on the sum of $829 95, 
will be allowed, a r i : 
when the party according to article 2984 of the Louisiana Code. We think 


io. enfirst in}. is entitled to interest at five per cent. from judicial demand 


only, the sum being liquidated, and he was then first in delay. 


When a de- The defendant, by an amended answer, sets up a claim for 
a make $1000 in compensation, of which $750 was stated to be for 


age err, Services rendered as agent in purchasing slaves in Maryland, 


uae oe and bringing them to Attakapas, and two hundred and fifty 


between _ the dollars for negotiating drafts. This account relates to the same 


i fo : . 
Panickto ae transactions, and at the time of the settlement no such charge 


yas made, and yas made by the defendant. It is not shown, that the settle- 
the settlement : 
con aimeemee, ment was erroneous in that respect, and we are to presume, 


it will be pre- that the services were gratuitous. No agreement is shown to 
sumed the ser- Jey 
vices were gra- pay COMmissions. 
tuit ; ; , 
— It is therefore adjudged and decreed that the judgment of the 
District Court be affirmed with costs, together with five per 
cent. interest per annum on the sum of $829 95 from judicial 


demand. 




















OF THE STATE OF LOUISIANA. 
HUTCHINGS’ WIDOW AND HEIRS vs. JOHNSON’S 
HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT FOR THE PARISH OF ST. 


MARY, THE JUDGE OF THE SEVENTH PRESIDING. 


| The value of the hire and use of slaves, mortgaged and put in possession of the 


mortgagee, to indemnify him against an endorsement, will be allowed in 
compensation of the amount actually paid by him as endorser. 


This isan action to recover the value of the services of five 
slaves, alleged to have been in the possession of the defendants 
under mortgage for the space of seven years. Their services 
are alleged to be worth fifteen dollars per month each, indepen- 
dent of their clothing and other expenses. He prays judgment 
for the amount of said hire; or if the defendants succeed in es- 
tablishing their demand, that the amount of the hire of these 
slaves go in compensation thereof. 

The defendants, heirs of the late J. L. Johnson, pleaded the 
general issue ; they further set up by way of compensation of 
the plaintiffs’ demand, the amount of an endorsement which 
their ancestor had paid in bank for Hutchings, and to secure 
which the slaves in question were mortgaged and placed in 
their possession. 

The amount paid by Johnson to the bank in 1837, as endor- 
ser of Hutchings, was established at $3720. The value of 
the hire and use of the slaves was the subject of controversy, 
and the testimony a little discordant in regard to the true 
amount. 

The district judge, after hearing all the evidence decided 
there was a balance due to the defendants of $765, with nine 
per cent interest ; for which judgment was rendered : and they 
being dissatisfied with the amount took this appeal. 


Voorhies, for the plaintiffs. 
Splane, for the defendants. 


Bullard, J. delivered the opinion of the court. 
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The history of this case may be seen by reference to the 
cases of Hutchings vs. Field et al., and Hutchings vs. J. L. 
Johnson, 10 La. Rep., 245, 257. This court having decided 
in the case first mentioned, that a certain contract between 
Johnson and others and Hutchings was not one of sale of the 
slaves in controversy, but rather of mortgage or antichresis, he 
recovered them and the latter case between him and Johnson 
was remanded for a new trial in consequence of that change 
in the condition of the parties. ‘The pleadings were amended; 
the defendants claiming in an amended answer the amount paid 
by their ancestor in bank, as one of the endorsers of Hutchings, 
as an offset to the value of the services of the slaves during a 
period of more than seven years that they were in possession 
of Johnson under the contract. The result of the last trial was 
a judgment against Hutchings in favor of the heirs of Johnson 
for a balance of about seven hundred dollars, with interest at 
nine per cent. from 1837. The heirs of Johnson appealed. 

It appears that the amount of the different notes of which 
Johnson was endorser, and which he finally took up in the 
Bank of Louisiana at Opelousas, was three thousand seven 
hundred and twenty dollars, That amount is alleged by John- 
son’s heirs to be the total sum paid for Hutchings, in a petition 
for a provisional seizure of the slaves in 1837, which was 
afterwards discontinued. The evidence as to the value of the 
services of the slaves is variant though not absolutely discor- 
dant, and one of the witnesses who had hired them for one 
year for $175 free of all charges, states that including the 
year 1838 up to April, 1839, they were worth five hundred 
dollars per annum, clear of all expenses, including the whole 
of the negroes. Assuming that to be a just appraisement, 
and we see nothing in the record to contradict it, the judgment 
pronounced by the court below is not so clearly erroneous as 
to require our interference. 

It is therefore adjudged and decreed, that the judgment of 
the District Court be affirmed with costs. 
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OF THE STATE OF LOUISIANA. 
THIBODEAUX vs. THIBODEAUX. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF LAFAYETTE. 


A married woman may sue her tutor, in the Court of Probates, for the balance 
due her; and maintain the action with the assistance of her husband, on a 
note given in his name, as her agent, for a part of the sum coming to her. 


This is an action by the plaintiff against her late tutor, 
claiming the sum of $929, balance due on account of the tu- 
torship, part of which is evidenced by a note of $562, bearing 
ten per cent interest, executed by the defendant the 3l1st July, 
1834, payable twelve months after date to her husband, Elize 
Messonier. She prays judgment for the said sumof $929. 

The defendant excepted to the jurisdiction of the Probate 
Court and averred that the District Court alone had jurisdiction 
of the matters set up in this suit. 

On the merits the general issue was pleaded. The defen- 
dant also avers that he has long since accounted for and paid to 
the defendant the amount coming to her from the estate of her 
father, or from any other source. That on the 28th August, 
1825, the plaintiff executed a receipt on a full settlement, 
whereby she acknowledged to have received from him as her 
tutor the full amount due to her from her father’s estate ; that 
nothing from the mother’s estate ever came into his hands. 
That she purchased a slave woman named Hyacinthe for up- 
wards of $900 of her mother’s estate, on account of her 
hereditary portion in said estate. He further pleads the pre- 
scription of four and ten years against plaintiff’s demand. 
In an amended answer he avers he gave a negro woman named 
Carmelite for $880, in payment of her claims on him by a ver- 
bal sale, and propounds interrogatories. 

On these pleadings and issues the parties went to trial. 

This suit was first instituted in the District Court but dis- 
missed on a plea to the jurisdiction. 

On the evidence adduced, there was judgment for $573 69, 
with legal interest and costs. 

The defendant appealed. 
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CASES IN THE SUPREME COURT 
Crow, for the plaintiff. 


Voorhies, for defendant and appellant. 


Martin, J. delivered the opinion of the court. 


The plaintiff claims from the defendant, who was her tutor, 
the sum of $929, as the balance due her in that capacity. 

She had a judgment for the sum of $573 69, the amount of 
a note given by the defendant to her husband for the balance 
due to her. With the assistance of her husband she instituted 
a suit in the District Court on this note, in which she failed, 
that court being of opinion that her remedy was in the Court 
of Probates, With the same assistance she has brought’ the 
present suit in the Court of Probates; the payee of the note 
being her husband, and the suit not being instituted by him, 
but by his wife with his assistance. 

It does not appear to us that the court erred. The note was 
given to the husband as the agent of the wife. This is ex- 
pressly stated in the petition; and the assistance of the hus- 
band, enabling her to sue, presupposes his knowledge of the 
nature of her claim, and his consent to its being enforced ; for 
he is the judge of the propriety of the suit, and it cannot be 
supposed that he assisted her in an improper one; much less 
one that is detrimental to his own rights. 

The husband might indeed have considered the note as his own 
property ; transferred it or instituted suit on it in his own name. 
This he has not chosen to do; but onthe contrary, has con- 
sented to assist his wife in two suits in her own name brought 
on this same note as owner of it. His recognition of the right 
of his wife would certainly repel him, if he were now seeking 
to treat the note as his own property. 

We have not considered the other part of the plaintiff’s de- 
mand, as she has not appealed. 

The judgment of the Court of Probates is therefore affirmed ° 
with costs. 





for 


Le. 








OF THE STATE OF LOUISIANA. 


ANDERSON’S ADMINISTRATOR va. BIRDSALL’S 
ADMINISTRATRIX. 


aPPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. MARY. 


An appeal will not be dismissed, for want of citation of appeal, when it was 
caused by the fault of the appellee. 

It is no ground for a continuance that a witness is insane, and time is asked, 
that he may recover, and his deposition be taken; especially when it is not 
shown he would be able to testify in a reasonable time. 

When the answer sets up no special contract, a continuance need not be allowed 
for the party to procure the testimony of a witness, as it is unimportant to 
the defence to prove one. 

Where a person has treated with a minor, he cannot plead the nullity of the 
agreement, when sought to be enforced after the disability has ceased. 

Where aclaim against an estate is unliquidated, or the eurator objects and 
refuses to approve it, the party may sue on it in the Court of Probates; but 
he cannot have execution immediately, as it must be paid concurrently with 
other creditors. 

Claims against estates in the course of administration, bear legal interest from 
the time they are due and payable, although unliquidated. 


The administrator of W. F. Anderson, deceased, claims the 
sum of $3000, from the defendant, Emily A. Birdsall, as ad- 
ministratrix of the estate of her deceased husband, F. G. 
Birdsall; being for the wages of W. F. Anderson, as a clerk 
in the store of F. G. & J. B. Birdsall, for three years, and up 
to the time of his death, in September, 1889. He prays 
judgment against the estate administered by the defendant, 
and also against J. B. Birdsall the surviving partner. 

The defendants excepted to the action, as against the suc- 
cession of a deceased partner, and the survivor in the Probate 
Court; especially as the demand was against a mercantile 
firm. It was dismissed as to J. B. Birdsall. ; 

The administratrix pleaded the general issue: and averred 
that no recovery could be had, as the deceased, W. F. An- 
derson, was a minor when he engaged himself as a clerk, and 
when the services were rendered, and that his parents alone 
could legally claim them; and finally, ‘that the services were 
not worth what was claimed, &c. 

Upon these pleadings and issues the cause was tried. The 
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Wesrzrx Drs. questions of law raised in the course of the trial are fully stated 


1841. . ie ; 
~__" in the opinion of this court. 


Pl From the testimony adduced, the Judge of Probates was 


prapsan’s ap- Of Opinion the plaintiff's demand was shown to be worth in 

MINISTRABRIX. the aggregate $1260, from which a credit of $674 76 was to 
be deducted, leaving a balance of $585 25, for which judg- 
ment was rendered. The defendant appealed. 


Splane, for the plaintiff. 


Dwight & Gibbons, for the defendant. 


Bullard, J. delivered the opinion of the court. 


The administrator of the estate of W. F. Anderson instituted 
the present suit against the administratrix of the estate of F. 
G. Birdsall, deceased, and against James B. Birdsall, surviving 
partner, to recover the value of his intestate’s services as clerk 
of the firm for three years previous to his death, which he fixes 
at three thousand dollars. 

James B. Birdsall excepted to the jurisdiction of the Court of 
Probates; his plea was properly sustained, and the suit dis- 
missed as to him. 

The other defendant, after setting up some exceptions as to 
the propriety of the plaintiff’s appointment to administer on the 
estate of Anderson, which seems to have been disregarded by 
the court, finally answered by denying the allegations in the 
plaintiff’s petition. She further denies the right of the ad- 
ministrator, to recover the wages of the deceased, most of 
which were earned while he was a minor, he having died at 
the age of twenty-two years. She further denies, that his ser- 
vices were worth the amount claimed, and avers that he receiv- 
ed in his lifetime the full amount due him. She further ex- 
cepts, that the claim never was presented to her before bring- 
ing suit, as the law requires. 


After the suit had been discontinued as to the surviving part: 
ner, Henry C. Dwight, who, it appears, had purchased his in- 
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terest in the concern, and became liable for his share of the Wxstexw Drs. 
debts, came forward with a petition of intervention, setting — ce 
forth these facts, and offers to sustain the defendant in her de- A*DERSON’s 


ADMINISTRATOR 
fence. As he asks no judgment in his own favor, and no judg- v 


ment was pronounced as to him, and he is not a party to this pene ta 
appeal, no further notice of his intervention is required. 
The court having pronounced a judgment against the ad- 
ministratrix for a balance due to the deceased, she appealed. 
The judgment was rendered on the 17th of August, 1840, too 
late to prosecute an appeal to the August term of this court 
for that year, and the appeal was made returnable at the pre- 
sent term. The appellee however brought up the transcript 
last year together with the petition of appeal and the bond, 
having waived all formalities; but the court refused to try it 
before the proper return day. The appellee now moves to 
dismiss the appeal on the ground, first, that it was not made 
returnable to the proper time; and secondly, that no citation 
has been served. We cannot grant his motion. We have An appeal 
already expressed our opinion, that the appeal was properly bas <1 = 
made returnable at the present term, and it is manifestly the want of citation 





aap . of appeal, when 
fault of the appellee, that no citation issued, as he had taken it = a 
. . e e e 0) 

the transcript out of the office, and waived citation. the appellee. 


The appellant calls our attention to a bill of exceptions, upon 
which he relies to show, that a postponement of the trial was 
improperly refused. The ground for the continuance was, that 
acommission, issued to take the deposition of J. B. Birdsall, 
could not be executed, because he was insane, but was expected ite 


to recover shortly, and the postponement was asked for a period ground for a 
° : tinuan 

not exceeding one year. The affidavit sets forth, that the de- Gare i 

fendant expects to prove by the absent witness a special con- a 


tract for wages at the rate of $12} per month for the first year, seg - 
and $20 for the second and third, with board, washing and deposition be 
lodging; and that he had been fully paid. The court over- itn 
ruled the motion on the ground, that the witness was interest- ee 
ed, being a former partner; and originally a party to this suit. % peer 


© 
The court, in our opinion, did not err in refusing the continu- time. 
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Wesrzrx Dis. ance, although he may not have given the best reason for it, 
September,1841- my, answer does not set up a special contract with young An- 


axpERson’s derson, and consequently it was not important to the defence to 
ADMINISTRATOR . 4 FA 
ve. prove one. The affidavit does not show a probability, that 


wnveaie’s 42° Birdsall, the absent witness, would be in a situation to testify 


MINISPRATRIX. 
Where the within a reasonable time. 


eco up That part of the defence, which sets up the minority of 
cial con- 
tract, a continu- young Anderson as a ground for not paying him or his ad- 


d not .. he . ‘ 
alien a ministrator, cannot avail the defendant. Having treated with 


wae th. the minor himself, she cannot plead the nullity of the agree- 


aoe ;, ment, when sought to be enforced, after the disability has 

gs Se a ceased; La. Code, 1785. It does not appear, that the father 
nce . i . s , 

prove one. or any other person standing in loco parentis, intervened in 


Where a the contract, much less has set up any claim to the wages due 


rson has 
aoe with » t0 the deceased. 


vege - Another exception remains to be disposed of, to wit: that 
nullity of the this claim was not first presented to the administrator for his 
agreem t, elie . : 4 8 

ox: anane 4s admission. Article 984 of the Code of Practice, it is true, pro- 


ll ae vides, that no bearer of a claim for money against a succession 


lity has ceased. administered by a curator, executor or administrator, shall 


Where a : z ‘ 
claim against Commence an action against such succession, before presenting 


liquidated, “o, his claim to the curator. But we understand this provision to 
ptngen gee apply to liquidated claims only ; for a subsequent article de- 
ses —— clares, that if the claim “be not liquidated, or if the curator, 
may sue on it &C., have any objection to it, and subsequently refuse to ap- 


oc sgt prove it, the bearer of the evidence of such claim may bring 


cannot have syit in the ordinary manner before the Court of Probates,”’ &c. 
execution iIm- 


mediately, as it Art, 986. In the present case the claim is unliquidated, and 
must be pai . . 
coneurrently consequently the exception cannot avail the defendant. But 


aoe *F*" it does not follow, that the plaintiff will be entitled to an execu- 


Claims ,: . : e.8 
egsiest entates tion at once; for the claim can only be paid in concurrence 
= pe aa with the other creditors. Arts. 987, 1053 et seq. 
of admuinistra- . . 
tion, bear legal Upon the nierits, the judgment does not appear to us so un- 


i fi ; me : 
gy they supported by evidence as to justify our interference. We are 


on — a not satisfied, that injustice has been done the defendant. 
unliquidated, Interest was properly allowed at five per cent. from the 
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death of the defendant’s intestate ; it not being shown, that the Western Dis. 





, ‘ 5 September 1841. 
estate was insufficient, and we are to presume it solvent. Code ? : 
. ANDERSON’S 
of Practice, 989. Pere ovat OF 


It is therefore ordered and decreed, that the judgment of the oe 
BIRDSALL’sS AD- 


Court of Probates be affirmed with costs. MINISTRATRIX, 





